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OcranHIM YacoM 0coOJIMBOI MOMYJISIPHOCTI HaOyBae koHcantuHrosa mociyra (Due Diligence)
M1 Yac YKJIQJIAHHS JJOTOBOPIB KYMIBII-MPOAaXy mHianpremctsa. [Ipore He Bperyap0BaHUM MpH HaJaHHI
JaHUX TIOCITYT 3JIMIIAETHCS OJHE 3 HAMBAXIIMBIIMIMX IMUTAHb — IMBUILHO-TIPABOBA BiMOBIIAIHHICT
BUKOHABIIS 32 HEHA/IaHH LIUX MOCIYT a00 HAJIaHHSI HESIKICHUX TTOCIYT.

Koncantuarosa mociyra — 1e JisUTbHICTB 31 CTBOPEHHS Ta Mepeaadi NeBHOI 00yMOBIEHOT
iHpopMauii 11 BUPILICHHS KOHKPETHHUX 3aB/laHb 3aMOBHHUKA IOCJIYTH, 10 BUKOPUCTOBYETHCS Y
nporieci ii HagaHHs, pe3ynbTaT AKOI, SIK MPABUJIO0, HE MAa€ PEYOBOTO BUPA3y, ajie MOXe (PiKCyBaTHCS
Ha MaTepialbHOMY HOCI1, MOXKe Ha/laBaTUCS K OJHOPA30BO TaK 1 Ha MOCTiiHIi OCHOBI.

Oco0aMBO CKJIaIHOI € KoHcaiaTuHroBa mociyra Due Diligence mpu kymiBii-mponaxy
HiANPUEMCTBA, TOMY IO Bif ii pe3ynabTaTy 3ajekaTHMe IiHa MiJIpUEMCTBA, HOTro MOMYJSPHICTH
JUIS 1HBECTOPIB, MOXJIMBI PU3UKU IpU Horo mpuadanHi tomo. CaMe TOMy, IpH HaJaHHI HESIKICHOT
MOCIYT'M BUKOHABIIEM, 3aMOBHHUK 3a3HA€ 3HAYHMX 30UTKIB Ta CTUKAEThCSA 3 HemependadyBaHUMU
pU3MKaMM B MOJAJBIIIN MISJIBHOCTI MiANPUEMCTBA. bulbll TOro, HaBiTh, CaM MPAaBOYMH 3 KYIIBI1
MIT OyTH MOMUJIKOBHM JUIsl 3aMOBHHKA, OCKLTBKU BiH MMOMIJISBCS B OIIIHII 00’ €KTa.

B HaykoBili iTepaTypl ICHye JyMKa, IO BHKOHABEIlb HECE BHKIIOYHO MOpPAIbHY
BIIMOBIJAIbHICTD 3@ HESIKICHE HAJIaHHs MOCIYTH, 1110 MOXKE MPOSBIIATUCS y BTPATI KII€HTAa-3aMOBHHKA,
TOHOpAapy, peryTarlii, 3SMEHIIEHHsI KUIBbKOCTI Kii€HTIB. [IpoTe, moroguTrcs: 3 Takow TO3HUINEI0 JTOCUTh
CKJIaJIHO, TOMY 11O MPY HAa/IaHH1 KOHCAJITHHIOBUX TOCITYT CTOPOHH, SIK PABHJIO, YKJIAJIAI0Th JIOTOBIp PO
HaJ[aHHS TIOCIIYT, JIe Tiepe0adaTHMyThCs IIpaBa Ta 000B SI3KH CTOPIH. Y BUIAJIKY HEHATICKHOTO HAJ[aHHS
MIOCITYTH BUHHUKAE IIUBUILHO-TIPABOBA BiMOBIIATIBbHICTD, SIKA MOYKE MAaTH 1 MAHHOBUI XapakTep.

Sx 3a3nauvae [.}O. IllapkoBa, mijcraBaMu BiJNOBIJAIGHOCTI BHKOHABII MOXXHA Ha3BaTH
HAJaHHS TOCIYTH HEHAIeKHUM CYO €KTOM, MOPYIIEHHS TEPMiHIB HaJaHHS caMoi IMOCIYrH, 1 110
0COOJIMBO CTaHOBUTH MPAKTUYHUM 1HTEpEeC — HaJaHHS KOHCAITUHIOBOI MOCIYTH, SKa HE BIAINOBIIAE
MIEBHUM KPUTEPISAM SIKOCTI ab0 HE BIINOBIJa€ OUIKYBAaHOMY pe3yJbTaTy 3aMOBHUKa. Ha Hamry gymky,
JTaHa TIO3HIIIS € OOTPYHTOBAHOO, TOMY II0 KOHCAJITHHTOBA MTOCITYTa 32 CBOEIO MPUPOIO0 — I1€ ITUBLIBHE
3000B’s3aHHs, B SIKOMY € OOp)KHHMK 1 kpernurop. Came TOMY BiINOBIIAIbHICT 3a HEHAJEXKHE
BUKOHAHHS KOHCAJITHHIOBUX ITOCIYT BiIOYBa€eThCs Ha mifcTaBi craredd 610, 611 [uButsHOTO KOMEKCY
VYkpainu, ae 3aKpirieHi MiCTaBy BiIMOBIIATBHOCTI 3a TOPYIIEHHs 30008’ 43aHHA. MaeThbcs Ha yBasi,
[0 TOM, XTO HE BUKOHAB 3000B’S3aHHS, a00 BHKOHAB HOro HEHAJIC)KHWM YHMHOM, BIJIOBIZaE 3a
3araJlbHUM TPABUJIOM JIMIIIE IIPU HAsIBHOCTI BUHU. BHHA HEe € HEOMIHHOI YMOBOIO BIANOBIAATBHOCTI
3a TOPYIICHHsI 3000B’s3aHHS: JOTOBOPOM a00 3aKOHOM MOKE€ BCTAHOBIIIOBATHCS BiNOBITAIBHICTh
OOp)KHHMKA HE3aICKHO BiJl MOro BUHH. AJle, SIKIIO IHIIE He meperdaueHe JI0roBOpoM abo 3aKOHOM,
BIIMIOBITAJILHICTH 32 TIOPYIICHHS 3000B’sI3aHHS HACTAE Yepe3 MIPOBUHY TOPYIITHHUKA.
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[luBuUIbHMI KOmEKC VYKpaiHM HE MICTUTh BHU3HAUEHHS BHHM, a HAJA€ BH3HAUCHHS
HEBUHYBATOCTI: 0c00a BBAXKAETHCS HEBUHYBATOIO, SIKIIIO BOHA JIOBEJIE, IO BXKMJIA BCIX 3AJICKHUX Bijl HEl
3aXOliB ILOJI0 HAJISKHOTO BMKOHAHHS 3000B’s3aHHS. Take BU3HAUEHHS € HEJAOCTATHBO KOHKPETHUM,
OCKUTbKM HE MICTHTh KPHUTEPIIO0 JOCTATHOCTI BXKUTHX OOpPKHHUKOM 3 METOK) HAJIEKHOTO BHKOHAHHS
3000B’s13aHHsI 3ax0/1iB. BimnosigHo 1o cr. 509 LK Vkpainu 3000B’s13aHHS Ma€ IPyHTYBATHCS Ha 3acagax
JOOPOCOBICHOCTI, PO3YMHOCTI Ta CIPaBEUIMBOCTI. BHUXOmsun 3 IUX 3acaj Mae BCTAHOBJIIOBATHCS 1
HasBHICTB 200 BIJICYTHICTh BUHH: 0cO0a Ma€ BU3HABATHCS HEBUHYBATOIO, SIKIIIO BOHA BXKUJIA BCIX 3aXO/IIB
JUTSL HAJI©KHOTO BUKOHAHHS 30008’ I3aHHSI [IPU TOMY CTYTIEHI TypOOTIIMBOCTI i 00AQUHOCTI, 1110 BUMAraBcs
Bil Hei 3a XapakTepoM 3000B’s3aHHA M ymoBamu oOopoTy. Came NpPHHIMII BHHM, BKJIFOUAOUM
MPE3yMIIIIII0 HEBUHYBATOCTI OCOOM, siKa IMOPYIIMIA 3000B’s3aHHS (TOM, XTO TMOPYIIUB 3000B’S3aHHS,
BU3HAETHCS] BAHHUM, SIKILO HE JI0BEJIE, 110 BIH HE BUHHUI), 3aCTOCOBYETHCS /10 KOHCAJITUHIOBUX ITOCIIYT.

Criz 3a3Ha4nTH, 110 e MPUHIIAIT MA€ BUHSATOK, STKAN TaKOX Y IMOBHIM Mipi MOMIMPIOETHCS
Ha HAJIaHHS KOHCAJITUHIOBHX Mociyr. Lleil BUHATOK Ji€ TOA1, KOJIU MOCIYr'H Hajlae IopuanyHa abo
¢iznyna ocoba, siKa 3apeecTpoBaHa sK GizudHa 0coda-miAmpUEMENb, 1 TP IBOMY HaJaHHS TaKOTO
poly Mmociayr BXOAWUTH y chepy HIANPUEMHUIBKOI AisIbHOCTI BUKOHaBLd. Ilianmpuemens Hece
BIAIIOBINAIBHICTS 32 HEBUKOHAHHS 400 BUKOHAHHS HEHAJIEC)KHHUM YHHOM 3000B’I3aHHS HABITH TOII,
KOJIM MOTO BUHH Y IIbOMY Hemae. BiH Moyke OyTH 3BUTbHEHMH BiJl BiNOBIJAIILHOCTI 32 MOPYIICHHS
3000B’s13aHHsI TUIBKM 32 YMOBH, SIKILO JI0BEJE, L0 MOPYLIEHHsS CTaJoCs BHACIIIOK BHUIAIKy a0o
HernepeOopHOi CHITH, i SIKOI0 PO3YMIIOTh HaJ3BUYAliHY a00 HEBIABOPOTHY 3a JAHUX YMOB MO/IIIO.
[TpuknagaMu MOXXYTb OyTH SIBUILIA CTUXIMHOTO XapakTepy (3eMJeTpyc, HeOUiKyBaHUil 3a 4acoM Ta
IHTEHCUBHICTIO TIAaBOJIOK, BIHCHKOBI i1 Ta iH.).

K Vkpainu BBaxka€e HEOOXiTHUM OCOOJHMBO BHJIIIUTH OOCTaBUHH, SIKI JI0 BUIAIKY HE
HaJIeKaTh, 1 OTKE, BOHM HE 3BUIBHSAIOTH 0COOy Bix BiAmoBimaiabHOCTI. Takux 0OCTaBUH TpH:
HE/O/IepP’KaHHs CBOIX OOOB’SI3KIB KOHTpPareHTOM OOp)KHUKA; BIJCYTHICTP Ha PHHKY TOBapiB,
MOTPIOHUX 11 BUKOHAHHS 3000B’13aHHS; BIJICYTHICTh Y OOpKHHKA HEOOX1THUX KOIITIB.

[Tpu 3acTocyBaHHI MpaBWiia MPO MiJBHILEHY BiAMOBITATBHICTS (BiAMOBIAATBHICTh HE TUTBKU
«3a BUHY», ajie 1 «0e3 BUHM») HEOOX1THO BpaxOBYyBaTH JiBa MOMEHTH. [lo-miepiie, /i 3acTOCyBaHHS
NpaBuUja MpOo MiIBUILEHY BIAMOBIAATBHICT HEOOXIHO, 1100 BHKOHABLEM OyB MiINpUeMelb. Y TOU
caMHii 9ac BIJTHOCHO 3aMOBHHMKA HE Ma€ 3HAUYEHHs € BiH IOPUIMYHOIO a00 (PI3UUHOI0 0CO00I0, sKa
3a/10BOJIbHSIE 0cOOHCTI MOOYTOBI oTpedu. [To-apyre, 3arajibHe MpaBUIIO IPO BIINOBIIAIBHICTH 32 CBOIO
BUHY, 32 BHUHSTKOM, Y BMIVIS/I MIJBHUILEHOI BIANOBIIAIBLHOCTI (HABITH 10 Jii HENnepeOOpHOI CHJIIM)
3aKpiIUIeH] JTUCIO3UTHBHOIO HOpMOK. BOHa fomyckae MOXIIMBICTH BCTAHOBJIEHHS Y 3aKOHI abo y
JOTOBOp1  OLTBII CYBOPOI BIIMOBINATBHOCTI (HANPHUKIIA, BiINOBIIAIBHICTH IO BiJIHOIICHHIO JI0
HiOpUeMI 1 MU HAacTaHHI HemepeOOpHOi cuii) abo OUTbII MOM’AKIIEHOI (HampHKIal, KOJIU
BUKOHABEIb-TI IIPHEMEIs Oy/ie HECTH BiIITOBIaJIbHICT TUIHKH MTPY HASIBHOCTI BUHM).

Haii6inpi nomupeHrMy BUIAJKaMH TPUTATHEHHS BUKOHABIIIB KOHCAJITHMHIOBUX MOCTYT
JI0 BIMOBIJATHHOCTI 3 IPUBOAY HE3aJ0BUIHBHOTO HAJAHHS MOCIYT, SIK CBIIYATH CYJ0BAa IPAKTHKA, €
Tak 3BaHa npodeciiina nomumika. [Ipore BU3HaueHHs Ta odiuiiHe po3’ICHEHHS TaKOro TepMiHa SIK
«rpodeciiiHa MOMHIIKay B HOPMaTUBHO-TIPABOBUX aKTax BIJCYTHE.

Ha namry gymky, npogeciiiHOI0 MOMHIIKOIO MOYKHA BBKaTH TAaKy MOBEIIHKY KOHCYJIbTaHTA —
BUKOHABIIS TTOCITYTH, B PE3yNIbTaTi SIKOI OCTaHHIN MOPYIIye HOPMH YMHHOTO 3aKOHOJIABCTBA, a TAKOX
npaBuIIa iX oQIIiHHOrO TITyMaueHHsl, B pe3y/bTaTi YOro KJI€HT 3MYIIIEHUH TePITiTH HeraTUBHI HACIIIKH.

AHati3 3aKOHOABCTBA 1 CY/IOBOI MPAKTHKH JT03BOJISIOTH 3pOOUTH BUCHOBOK, IIIO MPH HaJIaHH1
koHcantuHroBux mociyr (Due Diligence) mix wac kymiBimi-npofaxy MiANPHEMCTBA, HEHAJICKHUM
BUKOHAHHSIM TOCITYTH MOXe OyTH HeyBaXKHa MepeBipKa YKJIaJEHUX JOTOBOPIB Ta yroJ MiANpUEMCTBA,
3aCTOCYBaHHS HEJIFOUMX HOPMATHBHO-TIPABOBHX AKTIB, JOMYILIEHHS CYTTEBUX MOMMJIOK MPH CKJIAIaHHI
aHAITHYHUX JTOKYMEHTIB. [Ipore, 3araipHi MiaCTaByu BIAMOBIIAILHOCTI HE BU3HAYEHI 3aKOHO/IAaBUO Ta
KOIHMM YHHOM HE BpPETY/IbOBaHI, LI0 MOXE MPH3BECTH [0 PI3HOTO TIyMAayeHHS MUTAHHS PO
BIIMIOBITAJIbHICTh BUKOHABIIS 32 HEHAJIS)KHE HAJTAHHS KOHCAJITAHTOBHX TIOCITYT.
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[IpencraBisieTbesi TOPEYHOIO IMPOMO3HMINS IIOJ0 HOPMATHBHOTO 3aKPIIUICHHS MOHSTH
«podeciiiHa MOMHIIKa», «HESKICHE HaJaHHS KOHCYIbTalIMHUX MOcayr». B cBowo uepry,
TOCIOJIAPCHKUM CyZaM CJiJi 3BEpHYTH yBary Ha HasBHICTh BHHUM BHUKOHABIISI KOHCAJITUHTOBHX
MOCITYT y pa3i mpe/1’ IBJICHHSI 030BY PO HESKICHE HAJAaHHS KOHCYIbTAI[IHHUX ITOCIYT.

BiacyTHicTh JepaBHUX OpraHiB, 3JaTHUX KOHTPOJIOBATH MNpodeciiHuil piBEeHb
KOHCYJIbTAHTIB, MPU3BOAUTH JO TOTO, IO OCTAHHBOTO IMPAKTHMYHO HEMOXKJIMBO HPUTATHYTH 10
Oynb-sko1 BiAmoBigampHOCTI. [Ipy 1IbOMY CIiJI TaKOXX 3a3HAYUTH, NIO0 YMHHE 3aKOHOIABCTBO HE
nependadae Oyab-sKuX 000B’SI3KiB KOHCYJIbTAHTA MO0 CTPAXYBAHHS CBOET BIAOBIAALHOCTI.
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[Mpuiinstrs 2003 poky 3akony Ykpainu «IIpo comianii mocmyruy, SKuii HaOpaB YMHHICTh
1 ciuns 2004 poky, cTajgo MepeloOMHUM MOMEHTOM Y (DYHKIIIOHYBaHHI BCi€l CHCTEMH COLIaIbHOTIO
3aXHCTY Ta COIIAIbHOTO 3a0e3nedyeHHs B Ykpaini. [1]

[Tepmr 3a Bce, 3akOH CHpPHUSB MEPEXOAY BiJ PaIIHCHKOI 10 €Bpomeiicbkoi  Mozeni
COIIIAIBHOTO OOCITYTOBYBAaHHS J1aB BH3HAYCHHS TaKUM IOHSTTSM, K COLliaJIbHE 0OCITYrOBYyBaHHS i
COLliaJIbHI TIOCIIYTH, 3aKpiUB BUH Ta (OPMU OCTAHHIX, BU3HAYUB 1HIII MPaBOBI KaTEropii.

[Tpore couianabHl TOCTYrM HE MOXHA BBaXXKaTH aOCONIOTHO HOBOIO JJi1 YKpaiHu (opMOO
couianbHoro 3axucry. Illle 3 pagsHCBKUX 4YaciB Ta 4aCTKOBO MOJEPHI30BaHa MPOTATOM OCTaHHIX
POKIB Mepeka Jep>KaBHUX Ta KOMYHAJIbHIX 3aKJaJiB COIIaJbHOTO OOCITYyrOBYBaHHS HACEJICHHS
(akTUYHO HaJaBaja UMK Pl HOCIYT, K1 3a IEBHUMHU O3HAKaMM MO>KHA BIIHECTH JI0 COLIIAIbHUX
MOCIIYT y ChOTOAHIIIHBOMY IX PO3YMIHHI.

IcHyroua cucrema coliaJbHOrO OOCIYroBYBaHHS (JOPMYETHCS 3a PAaXyHOK PI3HHUX BHIIB
COLIAJIbHUX TOCIYr 3 YypaxyBaHHSAM KaTeropid iX ojepkyBauiB. BiamoBigHO, HOPMH LIbOTO
MIPABOBOTO IHCTUTYTY MICTATHCS B PI3HUX CHELIaIbHUX 3aKOHAX.

Tak, Hanpuknan, 3akoH Ykpainu «[lpo comiaapHy poOOTy 3 ciM’sIMH, AITbMH Ta
MOJIOJIIIO» BM3Hauae, mo0 ciM’i, Aki nepeOyBalOTh y CKIAJHUX JKUTTEBUX OOCTaBHHAX
HAQJAlOThCS Takl COIialbHI TOCIAYTHd SK: COIIaJbHUNW CYHOPOBIJ, COIIaJIbHO-MEIUYHA
peabimitamis abo comianbHa i npodeciiina aganraiis. [2]

[TounHatoun 3 Apyroi mojgoBUMHM 90-X POKIB MHUHYJIOTO CTONITTS, MOPS 13 JEpKaBHUMH Ta
KOMYHAJIbHUMH 3aKJIQJ]aMU COLUIAIBHOTO OOCIYroByBaHHS B YKpaiHi mouana (opMyBaTHCS Mepeka
HEJIepYKaBHUX OpraHi3alliif Ta yCTaHOB, sIKl HA/Ial0Th COIIATbHI TOCITYTH PI3HUM COIIATEHO HE3aXUIIICHUM
KaTeropisiM rpoMaJisiH Ta 0codam, 1110 OIMUHIINCS Y CKIIQJHUX KUTTEBUX oOcTaBUHaX. Came 3aB/SIKU UM
opraHizaiisiM B YKpaiHi Moyajay po3poOJsTH 1 HaJlaBaTH HOBI BUIM COLIAILHUX MOCTYT, 110 HE Oynu
MPUTaMaHH1 PaJsTHCBKIN MOJIENi COLIAIBHOIO 3aXMCTY Ta COLIATbHOTO 3a0e3MeUeHHs] — BOHU OXOIMIIH
HOBI, paHiIlie He PIOPUTETHI COMIATTBHO HE3aXHINEHI KaTeropii rpoMaisiH.

3 ypaxyBaHHAM TOro, IIO COLiaJbHE OOCIYrOBYBaHHS € OJHUM 13 BHIIB COLIaJbHOTO
3a0€3MeUYEHHS 1 PO3IIAAAETHCS K B3a€MO3B'S30K IIUJIOTO 1 YaCTUHH IHOTO IILJIOTO, TIOHSTTS «COIlaTbHE
00CITyrOBYBaHHS» Ta «COLIaJIbHI MOCIYTH CIIiJT JOCTIKYBAaTH B IIMPOKOMY i BY3bKOMY PO3YMiHHI.
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