I3 3arasbHMX XapaKTEPOJIOTIYHUX SKOCTEH CIIYOTO HANMOUIBIINN I1HTEpPEC BHUKIMKAE
MPOHHUKJIUBICTB, MOCIIAOBHICTb 1 IIIIECIPSIMOBAHICTb.

OnHi€ero 3 HaWICTOTHIMIUX SKOCTEH XapaKTepy CIIIYOTO € MPUHIUIIOBICTh - HASBHICTH
TBEpIUX NEPEeKOHAaHb 1 MparHeHHs A0 iX peami3amii, MPOBEIEHHS B JKUTTS, HE3BAXKAIOUM Ha
MEePEIIKOAN 1 3arpo3d OCOOMCTOro Onaromosyqus. Y CBOIM NpaKTUYHIA ISTTBHOCTI CIIiIYHiA
CTHKAETHCS 3 BUTAKAMU, KOJIM 3alliKaBJICHI 0COOM HaMararoThCsi YNHUTH HA HBOTO TUCK, BIUTHHYTH
Ha BUPINICHHS OKPEMHUX MUTAaHb Y KPUMIHAIBHUX cipaBax. [IpOTHCTOSTH 1IbOMY MOXE JIMIIE TOH
CIITYVH, SKAW MPUHIMIIOBO, CYMJIIHHO CTaBUTHCS J0 BUKOHAHHS CIy’)KOOBOTO OOOB'SI3KY, SKUIl
3MATHUHA TPOBECTH TpaHb MK 3arajibHOJCPKABHUMHU 1 BJIACHUMH IHTEpecaMH 1 TNPUHHATH
MpaBWIbHE pileHHs. LI SKIiCTh TakoXK J0momMarae ciuigaomMy OOpPOTHCS 3 BIACHUMH CIaOKOCTSMU,
YCHIIITHO BHPINIYBAaTH BJIACTHBI KOXHIA OCOOMCTOCTI BHYTPIIIHI KOHQIIKTH, TOPOIKEHI
3ITKHEHHSIM HAJISKHOTO 1 62)KaHOTO, TPOMAJICEKOT'0 1 0COOMCTOTO.

HaliBa>xJIMBIIIIOIO XapaKTEePOJIOTTYHOK PUCOIO CITITUOTO € MIeCPSIMOBaHicTh. BoHa BiiacTuBa
BCiii #ioro po0oti, 0coONMBO TpH MPOBEAEHHI BCIX ciiguux naii. LlimecnpsmMoBaHICTH CIiT4oro
BUPAXKAETHCA B MIAMOPAAKYBaHHI MOTO MiSUTBHOCTI OCHOBHOI METH - OOpOTHOU 3a mepemMory a00pa Haj
3710M, 60poTHOa 3 O€33aKOHHSM 1 y BEIMYE3HIN Mipi BU3HAYAETHCS JIFOOOB'IO IO CBOEI HEIIETKOI, aje
OmaropoaHoi ipodecii, pO3yMiHHIM JAePKaBHOI BAYKJIMBOCTI BUPIITYBaHUX ITUTAHb.

BonboBa cepa xapakrepy ciaiguoro BkItouyae B cede Iinuii psj BiaacTuBocTeil. HaitOimbI
SCKpPAaBUMH BOJIbOBUMH PHCAMHU € PIIIy4iCTh, ONEPATUBHICTH, IHII[IaTHBHICTh, OPraHi30BaHICTH,
HAMOJIETIUBICTh, MYXHICTb.

Ha 3akiHueHHs MOXKHA BII3HAUUTH TaKi MPodeCiitHO BXIMBI XapaKTePOJIOTIYHI SKOCTI CIITIOTO
SIK TIPAIbOBUTICTh, 00'€KTUBHICTb, MUJIHICTh, KPUTHUYHICTb, SIKI JOMOMAraloTh HOMY BCTAaHOBUTH iCTUHY
TIPH PO3CJTiTyBaHHI ITPABOIIOPYIICHB, IPUTSATHYTH BUHHHUX Y TIOPYILIEHH] 3aKOHY JI0 CYIy.
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Teopetnuny 0a3y HAyKOBOTO IOCTIIPKEHHS CKIAIArOTh Mpalli BUEHUX B Tramy3i Teopii
mpaBa, IIMBUIBHOTO MpaBa Ta npaa iHTeNekTyanbHoi BiacHocTi: C. C. AnekceeBa, C.M. bpartycs,
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O.B. Jlzepu, A.C. Jlosrepra, B.I. XKykosa, O.C. Hodde, O.A. Higonpuropu, O.0. ITizonpuropw,
P.b. llIumku Ta iH.

CrpapkHs iCTOpisI TEPMIHY «IHTEJICKTyaJlbHa BJIACHICTH» mouanacs y 1967 por, micis
cTBOpeHHs1 BececBiTHROI opranizanii iHTeNneKTyanbHO1 BiacHOCTi. BoHa nokmana 6arato 3ycuib ajs
CBITOBOT'O BU3HAHHS ISl 3aKPIIJICHHS TEPMIHY, SIKUI € KIIOYOBOIO CKJIAJIOBOIO YaCTUHOIO ii Ha3BH.
VY 1967 poui y Crokronsmi Oyno minnucano Konseniito rnpo 3acnyBannst BeecBiTHboi Opranizartii
IaTenexryanbnoi Biacuocri. [ 4, ¢. 539 |

Koncrutymiero Ykpainu nepe0aueHo MpaBO KOXKHOTO —BOJOMITH, KOPUCTYBaTHCS 1
POBIOPSIKATUCST PEe3Yy/IbTaTaMU CBO€1 1HTENEKTYalbHOI Ta TBOPYOI [IiSUIBHOCTI, @ TaKOXX KOXKEH
IPOMAJSIHUH Ma€ TMPaBO HA PE3YNbTATH CBOEI IHTEIEKTYAJIbHOI, TBOPYOI JISUIBHOCTI; HIXTO HE MOXE
BUKOPHCTOBYBATH a00 MOIIUPIOBATH 1X 63 HOro 3ro/iu, 3a BAHATKAMH, BCTAHOBIEHUMHU 3aKOHOM. [ 1 ]

Kepytounce LuBinmpHuM konmekcom Ykpainu (mami LIK Ykpainwm) mpaBo iHTENEKTyaabHOI
BJIACHOCTI — II€ MPaBO OCOOM Ha pPe3yNbTaT 1HTENEKTyallbHOI, TBOPUOI MiSIBHOCTI a00 HA 1HIIMMA
00’€KT IpaBa IHTEJIEKTYaIbHOI BIACHOCTI.

[TincTaBaMy BUHUKHEHHS MpaB IHTEJICKTYaJbHOI BIACHOCTI € IOpUAMYHI (PaKTH, 3 AKUMH
MOB'I3aHO HAJIAaHHS OXOPOHM IMpaBy IHTENeKTyanbHOi BiacHocTi. Crarts 422 LK VYkpainu
3aKpIILTIOE TIOJIOKEHHS TPO TE, IO MPaBO IHTEIEKTYaIbHOI BIACHOCTI BHHHKAE (HAOYBa€eThCs) 3
nifacTtaB, BctaHoBineHux [IK VYkpainu, iHIIMMH 3aKkoHaMu Ta JoroBopamu. s pi3HHX 00'€KTiB
IHTEJIEKTYaJIbHOT BJIACHOCTI BOHH HEOJIHAKOBI. [ 2 ]

Po3pizHstoTbcst  Ba  crmocoOM  BCTAaHOBIEHHS TMpaBa I1HTENEKTyalbHOI BJIACHOCTI:
BUHUKHCHHS ITPaBa IHTEIEKTYabHOT BIIACHOCTI Ta HAOYTTS MpaBa iHTEIICKTYaIbHOI BJIACHOCTI.

Y mnepmioMy BuUNagKy (BUHUKHEHHsI IpaBa IHTEJIEKTyaJlbHOI BIACHOCTI) HMIEThCS MPO
BCTaHOBJICHHS MpaBa iHTEJEKTYAIbHOI BIACHOCTI BIEpIIE — paHilIle HOro He iCHYBalo, a MOTIM
BUHUKIIY BIATOBIIHI MPaBOBITHOCUHU. Y I[OMY pa3i MiJcTaBaMH BUHUKHEHHS IMBUTLHUX MPaB Ta
OOOB'SI3KIB € CTBOPEHHS JITEpaTypHUX, XYIO0’KHIX TBOpPIB, BHHAXOAIB Ta IHIIMX pe3yJbTaTiB
IHTENeKTYyaJIbHO1, TBOPYOT iSIILHOCTI.

HaOyTTs mpaBa iHTeNneKTyaabHO1 BIACHOCTI Ma€ BTOPUHHHM XapakTep. BoHo Moxe Oytu
BCTaHOBJIEHE B pe3yJbTaTi OTPUMaHHS HEOOXiJHUX JTIOKYMEHTIB, MPAaBOHACTYHMIITBA, NIEpEIaHHs
aBTOPOM MAaNHOBHMX IpaB IHTENEKTyaJbHOI BJIACHOCTI 1HIIIA 0coO01, 1HIIE. Y IbOMY BHIAIKY
iJICTaBO0 BUHUKHEHHS BIAMOBIIHUX MTPABOBIHOCHH BXKE € HE JIMIIIE caM aKT TBOPYOCTI, a CKJIaJHa
IOpUJIMYHA CYKYITHICTh (CTBOPEHHsI 00'€KTa IpaBa 1HTEIEKTYaJbHOI BIACHOCTI 1 MOJisI — CMEPTh
aBTOpPA 1 BIIKPUTTS CNAJKy, CTBOPEHHS 00'€KTa MpaBa 1HTEJIEKTYaJIbHOI BJACHOCTI 1 MPaBOYMH a0
1HIII FOPUIUYHI 11, CIPSMOBaH1 Ha BCTAHOBJICHHSI BIAIOBITHUX MTPaBOBIIHOCHH). [ 4, c. 542 ]

3akoH Ykpainum "IIpo aBTOpCchbKe NpaBo 1 CyMiXKHI mpaBa" BHU3HAYae, 10 NMEPBUHHUM
Cy0'eKTOM, IKOMY HaJIeXHUTh aBTOPCbKE MpaBo, € aBTop TBOpY. HactuHoto 1 cT. 31 nporo 3akony
nepenbaveno: "ABTop (uM iHIIA ocoba, sKa Mae aBTOPCHKE MPaBO) MOXKE MeperaTH CBOi MaiHOBI
npaBa Oy/b-sIKii 1HIIIH 0co0l MOBHICTIO YA YaCTKOBO 3 O(POPMIIEHHSIM TaKOi nepeaadl aBTOPCbKUM
J0roBopoM. MaifHOBI mpaBa, 110 MEpPelalThCs 32 ABTOPCHKUM JIOTOBOPOM, MalOTh OyTH y HbOMY
BHU3HaueHl. MaiiHOBI npaBa, He 3a3Ha4y€Hi B aBTOPCHKOMY JTOTOBOpI K BIAUYKYBaH1, BBaXKAlOThCS
TaKUMH, 1110 He nepeaani”. [ 3 |

[Tepenada mpaBa Ha BUKOPUCTAHHS TBOPY 1HITUM 0C00aM MOKE 3/IIMCHIOBATHUCS HA OCHOBI
aBTOPCHKOT'O JIOTOBOPY MPO Mepeady BUKIOYHOTO MpaBa Ha BUKOPUCTaHHS TBOPY ab0 Ha OCHOBI
aBTOPCHKOTO JIOTOBOPY PO Mepeiady HEBUKITIOYHOTO IpaBa Ha BUKOPUCTAHHS TBOPY.

[TizcTaBOI0 BHMHHMKHEHHS MpaB IHTEIEKTYaJbHOI BJIACHOCTI MOXe OyTH mepexi] IbOro
npaBa y CHAIIMHY - 32 3aKOHOM YH 3a 3aloBiTOM. MOMEHT BiKPUTTS CHAANIMHA € MOMEHTOM
BUHUKHEHHS MIPaBa IHTENEKTYalbHOI BIACHOCTI Y CiauuHy. [ 2 |

TakuM 4YMHOM, MOXXHAa 3pOOWMTH BUCHOBOK, IO TIOHATTS BUHUKHEHHSA IIpaBa
IHTENIeKTYaJIbHOI BJACHOCTI Ta TOHATTA HaOyTTd TpaBa IHTENEKTYaJbHOI BIACHOCTI He
OTOTOKHIOIOTHCSI, aJI€ BOHU JIONOBHIOIOTH OJIUH OJTHOTO.
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31 CTaHOBJIEHHSIM HE3aJIe)KHOI YKpaiHM $K JAEMOKpPAaTHYHOI, COLialbHOI, MPaBOBOL
Jep>)KaBU CTal0 MOJKJIMBUM aKICHTYBaHHS yBaru BIagud Ha npoOiemax JIOJUHU Ta
3abe3rneueHHi ii npaB 1 cBoboa. KoHctutyuis YkpaiHu Bu3Ha4ae JIOAUHY, 11 KUTTS 1 310pOB’4,
YeCTh 1 TiJIHICTh, HEJOTOPKAHHICTh 1 0€3MeKy HalWBMIOK COLIAJIbHOIO LIHHICTIO, TapaHTye ii
npasa i ceoboau [2; c.4].

OCHOBHUM IOKa3HUKOM JIEMOKPAaTHUHOCTI Jep>KaBU € PiBEHb IPABOBOIO 3aXUCTY IpaB 1
cBO0O/ JIOJUHM 1 rpoMajJiiHuHA. B neMokpaTtuuHiii, IpaBoBii JepkaBi, IpPaBO 0COOM, 3aKpilyieHe
HaJIKHUM YHHOM, 3a0€3MeUy€eThCSI BCIEIO TIOBHOTOIO BIIAJIH.

HepxaBa rapaHTye MOXKIJIUBICTh KOXKHIN JIFOJIMHI 3BEpTATHCS OE3MOCEPETHBO /0 BIIATHUX
THCTUTYIIIH, a TaKoX 00'€THAHb TPOMAJISH, MIANPUEMCTB, YCTAaHOB, OpraHi3alliii He3alIeXXHO BiJ GopM
BJIACHOCTI, 3aco0iB MacoBoi iH¢opmarlii, MmocagoBUX oci0 BIAMOBIAHO 10 i1X (YHKIIOHATBHUX
000B's13kiB. Uepe3 3BepHEHHS TPOMA/ISH BTUTIOETHCS B AKUTTSA OAWH 13 KOHCTUTYLIHHUX MPUHIMIIIB —
y4dacTi TpOMajsH B YIpaBIiHHI JEpKABHUMH Ta TPOMAICPKUMHU CIpaBaMH. 3BEPHEHHS € TaKOX
BOXJIMBOIO (DOPMOIO KOHTPOJIO 3@ 3aKOHHICTIO JISUTBHOCTI JEpXKaBHUX OPraHiB 1 OpraHiB MiCIIEBOTO
CaMOBPSITyBaHHS, 3a0€3MeUeHHS TIpaB 1 cBOOO rpomaisH [1; ¢.67].

MoxnuBicTe peanizallii mpaBa Ha 3BepHEHHsA 3akpimjieHa 3akoHoM Ykpainu "IIpo
3BepHEHHs TpoMaisH'. B HbOMYy BHU3HAUeHi Taki BHIM 3BEpPHEHb TPOMAJSH: TPOIIO3HUILIS
(3ayBakeHHs1), 3as1Ba (KJIOMIOTAHHA) Ta cKapra.

[Tporo3unisi (3ayBak€HHsI) — 3BEpHEHHS TPOMAJISH, JI€ BHUCJIOBIIOIOTHCS TOpPaJa,
peKOMeHJallis 100 iSJIBHOCTI OpraHiB JEpXKaBHOI BIaJAM 1 MICIIEBOTO CaMOBPSIyBaHHS,
JIeNyTaTiB yciX PIBHIB, MOCAJOBUX OCI0, a TaKOX BHUCIIOBIIOIOTHCA TYMKH IIOAO BPETYIIOBaHHS
CYCHUIBHUX BITHOCHH Ta YMOB >KUTTSI TPOMAJIsiH, BJIOCKOHAJIEHHS IPAaBOBOi OCHOBHU JIEP)KAaBHOTO 1
IPOMAJICEKOTO JKUTTS, COIIaIbHO-KYJIBTYPHOI Ta IHIINX cdep ASUTBHOCTI JePKaBH 1 CyCIUIbCTBA.

3asBa (KJIOMOTaHHS) — 3BEPHEHHS TPOMAISH 13 NMPOXAHHAM MPO CIPHUSHHS peanizamii
3akpimieHnX KoHCTUTYIIIEI0 Ta YMHHUM 3aKOHOJABCTBOM iX TpaB Ta 1IHTEPECiB a00 MOBITOMIICHHS
PO TOPYIIEHHS YWHHOTO 3aKOHOJABCTBA YW HENONIKH B JISJIBHOCTI MiAMPUEMCTB, YCTAHOB,
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