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18 Poaaia 1. IOpuayyna npupoia Ta BUAW MeXK i 00MexKeNb npaBa BIAcHOCTI

OYCBHIHMM € TAKOK IHIDUH paKkypc iXHBOI B3aEMO3AIEKHOCTI, 3y-
MOBHAEHHI po3zcydom eracruxa. Takui BUPa3 CTOCOBHO XapaKTEPUCTH-
KH [IPABa BJIACHOCTI € 3araibHOMOLINPEHUM 1 O3HAYae, WO MPaBo BIlAC-
HOCTI 3IIHCHIOETBCS 3 OIIAAY IK YCTaHOBNEHDb 3aKOHY, TaK I Ha po3Cyl
BJIACHUKA. [Ti/ICTABOIO [IEPIUMX € BOJCBHUABICHHA 3aKOHOAABIIA, IPYIO-
O — BOJICBUABICHHA BiacHuka®’. DyHKIIT iHTEpecy NPH 11bOMY BHABJISA-
IOTECA TAK €aMO, OCKUTBKH IHTEPEC HEPO3PUBHO MOB ASAHHH 3 BOULIV,
OCKIJIBKH BOJIA OCOOUCTOCTI AiSTH BIIOMHM YHHOM Y KiHIIEBOMY pPe3y/ih-
TaTl BU3HAYAeThCs iHTEpecaMy Hiel ocobucrocTi. 3 tHimoro Goky, iHTe-
pec 108’ s3aHKil BUTHOCHO HaJISKHOTO BIACHUKY MaitHa 3a Ho1o po3cy-
noM. Kareropis «po3cy/Ty BlIacHHKay, 5K 1 Horo Bois, i B4, i inTepec
i ACHITIOWTh CIIPUIMHSTTA MpaBa BJIACHOCTI K HaiOLILI abconoTHOrO
1 LIMPOKOro 3 YCiX NpaB, OMHAK 1 He He pobuTh Horo OciMexiium. Pazom
i3 THM, He MOYKHA JIOITYCTHTH, II00 YHACHIZOK MEX, YCTaHORIIOBAHHX
3aKOHOM Jijist [IPaBa BIIACHOCTI, BIIACHHK BUSBHBCA O HE B 3MO31 BHKO-
PHCTOBYBATH BAaCHE MaiHO 3a CBOIM PO3CY/IOM.

AHati3 peamsartii «BIazny, «BOJNI» Ta «IHTEPECY» MONIIHBUH HIJIfA-
XOM IXHBOro JO3YBaHHA KpPi3b MPH3MY «PO3CYAY» BIACHHKA, IO JO3BO-
Jsi€ BU3HAUMTHCS Y (opMax iXHBOro BHPKCHHSA Y BHOODI BIACHHKA.
SIKImo po3yMITH I BIaf0K IPOBCAEHHS BIACHOT Buuti cy6’ekra™, To
CTOCOBHO KaTeropil «po3cymdy» BOHA BHSBIACTBCH K HPOICC | 8K pe-
3y/ABTAT PO3CYTHBOL ALTBHOCTI BIACHHKA. IHTCIHCICTYInHO-BONLOBHT
XapakTep po3Cyay HpH 3MiACHEHHI IPABOMOYHOCTEH BIACHHKY LIPHITYC-
kac HeoOximHicTh BUGOPY HaOUIbII OPHAHATHOIO it 0OIPYyHTOBANOIO
KOHKPETHOIO PilICHHS, L0 BIANOBIZAE HOro iHICpCCaM i inepecam
CYCHLUIBCTBA B IIJIOMY.

OTXe, NPOCTEKYETHCS 3B 30K MK POLIAHYTHMH NOUNTIAMHU 1
PO3CYIOM, AKAH TakoX He Oe3Mekumii | Ma€ cBoto Mipy. Tomy vacrime
cy0’eKTHBHE TPAaBO XapaKTEPU3YIOTh K TAKE, KOTPC BCTAHOWNOE Mipy
JO3BONICHOI MOBCHIHKH YIIPABOMOYEHOI 1 MIpY HAJIEXHOT NOBCIHKM
30008’ 13aH01 0cOOHCTOCTI. 3BiICH BHIUIHBAC, IO, K TAKC, CY0 ' cicruBHC
NpaBo 1ae 3MOry cy6’exry B HNEBHMX MEXaxX HIATH 110 CBOTIE noui 1 3a
CBOIM PO3CYIOM, & TAKO’K BUMAratyd BLAUOBLIHOI HOBC/IHKH Bl IHUIKX,
IO Y CYKYITHOCTI 3aJ0BOMBHsE HOro IHTCPECH.

57 Bebep M. OcHogHbte HORSTHS cTparidixamm // COLUOTOMHYCCKHE HOtHo/IonRIMN. - 1994,
Ne§5. (C.14-24.--C.24,

58 Tamcame. - C. 14, ’




1.1. 3azaavni 3acadu pezymrosannn eéidnocun earacnocmi 19

V CyKeHHsX NesKHX YHeHHX yOayaroThCs €IHICTH | PO3XOIKEH-
HS B ITIAXONAX JO TOHATTH «MipH JIO3RONCHOI MOBEAIHKM»® © o1 o
OPHUIYCKAc HasABHICTh Y HBOMY TPbOX EIEMEHTIB: «Mipa», «I03BLI»,
«IIOBENIHKaY.

CTOCOBHO TIEpHIOrO €leMEeHTa — Mipu — ICHYIOTH JIBi TOUKH 30Dy,
1[0 3aCIyToBYIOTh Ha YBary: BOHa PO3YMIETHCS SK [I€BHA MOXITMBICTD,
AKa ICHYC y MeKax, nepexbarteHux 3axoHOM®, 1 gK «Mipa J03BOIEHOT
HOBE/IIHKH CAaMOT0 HOCIs Cy0’ €KTHBHOTO npasay®. ¥ mepmioMy BUIIA/IKY
TEPMIH «M1pay 3aMiHEHHH Ha «MEXi», II0 CBIMYNTS IIPO B3aEMO3B SI30K
[MX MOHATH. [IpoTe BOHU HE € TOTOKHVMH, OCKLTBKH KATEropis «Mexa
€ 00’€KTHBHOIO BHACIIIOK TOTO, IO BOHA HOPMATHBHO BCTAHOBNCHA.
Kareropis s «Mipa» € cyG’eKTHBHOK, 60 BOHA BM3HAYae BCTAHOBIICH-
HA MEX MOXIIMBHX Jlif HE TUTBKM 1 HE CTLNBKH BNACHHKA, & ¥ CaMUM
BIIaCHYKOM. TOMy Takox 3Beprac Ha cebe yBary Te, mo cy0’€KTHBHE
NPaBo PO3MIAAAETHCA 3 ABOX MO3HITIA: IK Mipa MOXJIMBOI (JO3BOJICHOT)
TIOBCAIHKH CaMOro HOCIS Cy0’ €KTHBHOTO IIpaBa i ik CYMIPHICTS 13 BUMO-
FOXO BIATIOBIAHO{ NOBEQIHKY B1] 1HIIIAX.

Takum 4uMHOM, BUHMKAE ITOIBIHHUHA aclieKT MeX MpaBa BIACHOCTI -
mipa i o381l

Jpyrum eneMeHTOM € 003611 (200, IHAKIIE, MOXCIUGICMb TIOBEIH-
KH). SIKIIO BECTM MOBY NIPO «IO3BOJCHY MOBEIIHKY YIPaBOMOUEHOL
0Cco0M», TO TAKUHA TO3BLIT BUXOANTD BiJl 3aKOHOMABIIA 3a JOIMIOMOIO0 BH-
PaXCHHA BOI, BTIIEHOI B 3aKOHI. A AKII{O TOBOPHTH PO «HAIEKHY HO-
BEIIHKY 3000B’43aHOI 0COOH», TO, KPIM 3aKOHOJABYMX PO3NOPAKEHB
PO IIC, BaXUIMBUMH € BUMOTH, K1 BHCYBAIOTHCS BITACHHKOM, HAJICHK-
HOI OBEIHKH BiJ| YCIX IHIMHX 0Ci6, PO HCIIPHITYCTHMICTE OPYINCHHS
HOTO I11paB Ta iHTepecis.

Tperii eneMeHT — JO3BONIEHA «NOBEDiHKA» — BAMAra€ BU3HAYCHOC-
Ti TOTO, y CTaBJICHH] KOTo abo 4oro #aeTbest mpo noseninky. [Ipu upomy
BapTO BUXOAMTH 3 TOI'O, 110, BCTAHOBIIIOIOYM IpaBa H 0008 sI3KH, HOpMA
1paBa peryiaroe BIJTHOCHHM MDK BIIACHHKOM ¥ iHUIMMH ocobamu, a 3a
HAsABHOCTI NIE€BHUX IOPUIMYHHX (aKTiB CIYXKHTL IMJCTABOIO i BH-

59 Tenxuu .M. Ipago mrHo#t coberserroctd 8 CCCP. ~ M. : 3uanme, 1953. - 332 ¢. - C. 32.

60 Bparycs C.H. [IpeaMer u CHCTEMa COBCTCKOTO IPAXIAHCKOIO Mpasa. — M. : [OCIOpH3AAT,
1963. - 197¢. - C. 125.

61 Crporoemy M. C. Teopus rocynapcrea H npasa. — M. : Toc wopusar, 1949. — 489¢. - C. 403.

62 Boupapes E. M. Bnacuicts i npago snacuocri // Haykosuii Bichuk JIHIipoNerpoBCsKOro 10pH-
mr4Hor0 iHeTHTYTY MBC Yipainn. - 2000. - Nel (1), - C. 155-160. - C. 157,

63 Tenxun 1. M. Ilpaso nuuHoit cobersenroctn 8 CCCP. — M. : 3uanue, 1953, - 332 ¢. - C. 33.
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24 Posnin 1. KOpaawaa npupoa Ta BWIM MeX | 00OMexeHb NPaBa BIACHOCTI

B.II. I'pubaros™. Otxe, Mexi NpUTaMaHHi CTaTHIHOMY CTaHy [IpaBa
BIACHOCTI fiK nepeGyBaHHA MaiiHa y IeBHOL 0COOHUCTOCT] (peryntoBaH-
HSl HANIEKHOCTI, MPHCBOEHOCTI LLOMO MaifHa), a OOMEXEHHs — JHHa-
MIYHOMY HOro CTaHy (3MIACHCHHIO BIACHVIKOM CBOIX HOBHOBaXEHb 5K
BJIACHUMH JiSIMH, TaK | LUISXOM 3aIyd4EeHHS i HbOTO IHIKX 0ocib 31
BCTYIIOM JI0 BIATIOBIAHHX TIPAaBOBIHOCHH 13 HUMH).

1{#BUTbHE TpaBo, HajarodK Cy0 €XTaM MCBHI UMBLIbHI HpaBa, pa-
30M 13 THM 3a0e3redye TaKOXK IXHE peanbHe 31ificHeHHs. Busnavyaroun
PO3XOIKEHHS MIX 3MIiCTOM Cy0’€KTHBHOIO TIpasa 1 HOro 3/1iHCHEHHM,
MOXKHA BCTAHOBHTH KilbKa mo3unii. Tak clin noroauTHes 3 THM, O
CIMIBCTaBAEHHSA MIXK MOBCHIHKOIO, KA CTAHOBUTH 3MICT CY0’€KTHBHOIO
NpaBa, i MOBEAIHKOI0, AKa CTAHOBHUTH 3MICT 3MIHCHEHHS TIpaBa, MOXKHA
PO3YMITH SIK CIIBCTABICHHA MIX MOXTHBICTIO 1 mificuicTio”. TIpH 1po-
MY CHiJI ypaXOBYBaTH Te, sk cayurHo 3a3HauuB [ ©. lllepuienesny, mo
PISHHMIIN MDX 3MICTOM Cy0’€KTHBHOTO TpaBa 1 #oro 3aiHCHEHHAM TIo-
Asrae HacaMrepea y TOMY, O mepmie, OyAyYn CTaTH4YHOIO MOAECIIIO,
BIAIPi3HSETECA Bil KOHKPCTHHX [iH, 3a JIOTIOMOrof0 SKHX [l MOAENIb
peanisyeTscs 1 AKi Ha3MBaIOTHCs 3iilicHeBHsM npasa®. Kpim mporo,
sk BigMivap JI. M. ['€HKiH, BapTO BPaXOBYBATH T€, IO NPaBO Bi0Opa-
’Ka€ K cTaTiKy (HafsBHICTh), Tak 1 AuHAMIKY (pyX) BIAHOCHH BIIACHOCTI
(kopucTysanHs, posnopsamkants)®!. OcTaHHe, y cBow0 uepry, besnoce-
PEAHBO MOB’A3aHE 3 BOJEBUSAB/ICHHAM O0COOMCTOCTI K ii ncuxodisio-
JIOTIYHOW fAKiCTIO. Peamisaris peqoBoro rnpasa BiabyBaeThCA 33 BOJNEIO
onHOro cy6’exra — Horo Hocis. Y To# e Jac BONA IHIUMX 0Ci6 MOXxe
BILTMBATH Ha CaMe NIPaBo BIACHHKA, TOOTO HOro obcsr, HanpuKIa, Ipy
BCTaHOBJICHHI IHIIMX PEYOBHX HPAB, 3anepequaHm JIiif BNacHMKa, SAKHH
HOpYIye 3aralbHi 3a00pOHH, TOMIO.

3 oy Ha BHKNAJCHE MPO BCTAHOBJICHHA MEX IpaBa BJIACHOCTI
Hacamriepe/] y 3aKOHi Tpeba BCTAaHOBHMTH B3a€MO3AJICHKHICTD BOJI 3aK0-
HOJaBUs 1 BOJICBHSABJICHHS BIIACHHUKA IIPH pealiizailii cCBOIO mpasa.

JlupaMika rpaBa BIIACHOCTI OB’ A3aHa 31 3AiMCHEHHAM BIACHUKOM
HaJaHnx HoMy MOBHOBKCHb. BoNeBHSABICHHS BIAaCHUKA IIPU LbOMY €

78 Tpwubanos B.IL [Ipenesisl ocyluecTsiicHuA H 3aMIUTH! TPAXIAHCKHX MpaB // QCylICCTBIEHHE H
3AMMTA IPakIaHCKuX rpas. - M. : Craryt, 2000. — C. 19-212. - C. 22.

79 Bescmeprna H. B. Mexi snificRenus npasa npuearHol BrachocTi 8 Yrpairi // 1 liapuemusirrso,
rocroapctso I ipaso. ~ 2001. — Ne6. — C. 47-49. - C. 47.

80 IHepruenesny I @. Kype rpaxnanckoro npasa. — Tyna: Asrorpad, 2001, ~ 720 ¢. - C. 283. ~
C.35.

81 Tenxun .M. lipaBo mauoi cobersennocti 8 CCCP. — M. : 3manme, 1953, -332c¢. - C. 17.
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LHOCTaTHBOKO MIPOIO BINBHHM, OCKUIBKH HOMY HaJaHe TIPaBo NOBOAMTH-
cs 3 MaifHoM 3a cBoiM poscynoM. OHaK, SK yxke 3a3HaYanocs, 3aKOHOM
IO3HAYEHI 1 MEX1 IIHOTO — BCTAHOBJICHHSM 3araJIbHOi BUMOTH 11pO Heo6-
XIAHICTH [OAEPKAHHA NPaB 1 33aKOHHUX [HTEPECIB IHIIKX 0Cif, a TAaKoXK,
AK TIPABHJIO, BUMOTH BPaXyBaHHS BIACHHKOM CIIOXHBYMX BJIACTHBOC-
Teit MaliHa. I1i BuUMOTY BHHMKAIOTH 31 3BHYAlHMX NPOABIB il JTIOMUHH
B COHiyMi 1 HARKONHIIHEOMY CEpPEIOBHIN, 30KpEeMa, ROHH BUSRISIOTH-
csl Yy BUMOrax A0 HaJiifHOCTI 1 SIKOCTI BHPOONEHHX TOBApiB, KYNbTYpH
CITOXHBaHHs Too. I{i BUMOry NpUITyCKatoTh MeBHY Mipy BiJIIOBIIab-
HOCTI 3a BYMHEHi BIZHOCHO CBOI'0 MaMHA Jii, OCKUIBKY TaK YW 1HAKIIE
BOHM BIUTMBAIOTH HA IHIIMX OCi0, IO OTOYYIOTH BIaCHHKA.

Jii, sxi BmacHUK MOXe 31MCHIOBATH BIAHOCHO CBOIO MaiHa, y ca-
MOMY 3arasibHoMy BUrsai nozradedi B cT. 317 LK. Bouu ctocyroTs-
csl BOJNOHIHHA, KOPUCTYBaHHS 1 PO3NOPAMKAHHS MaifHOM. Y 3B’A3Ky 3
UMM THCKYCIHHMM € IIUTaHHA Npo T€, [0 €aMo 110 cobi BCTAHOBIICHHS
3aKOHOM BIATIOBYIHOI Tpia/li MOBHOBKEHb BIACHHKA (BKIIOYEHHA iX
10 obcAry cy®’eKTHBHOrO MpaBa BIACHOCTI) ABILE COOOI0 MEXi 1ThO-
ro npasa. Jleski aBTOpU BBaXAIOTh, MO Cy0’ €KTUBHE 1TPaBO BJIACHOCTI
LIJIKOM BH3HAYA€THCA MPABOMOYHOCTAMU BONOMIHHSA, KOPHCTYBaHHS 1
postopspkanan®® 8 3 qoro BUIUIMBAE IXHIH BIUIMB, IO OOMEXYyeE 1€
npaso. Ha nyMky iHummx ygenux, cama o cobi Tpiasia mpaBoMOvHOCTEH
HENOCTATHS [/ XapaKTePUCTUKH 3MICTy ITpaBa BIACHOCTI, TOOTO BOHA
HE ITOBHHHA PO3YMITHCS K MEXKI J71s BIaCHUKa3* 83, 86, 87

CTOCOBHO II,OI'0 NMHTAHHA BapTO BKA3aTH Ha BigoMi I103Milil Bue-
HUX PO IIMPOTY IEPENIKY [IPABOMOTHOCTEH BIIACHHKA, IO BKJIIOYAIOTH
MaKCHMaJIbHO MOXIIMBI IXHi koMOGiHauii. Tak npeacTaBHMK aHIIO-ame-
PHKaHCHKOI nuBiticTHYHOI Haykd B. Xapa y XIX cT. 3anponoHyBae
BIJTIOYATH 1O IpaBa BJIACHOCTI, KPIM BIJIOMHX TPBOX IPABOMOYHOCTCH,
TakOXX MPaBO HA PO3Tpary, NPABO Ha POINOPS/DKAHHS BIACHICTIO 3a

82 Tenkun .M. IIpaBo suuro# cobersennocty B CCCP. - M. : 3uasme, 1953. - 332 ¢. -~ C. 154.

83 Aunexceeg C.C. O6ume 103B01eHHA 1 OOLIHE 3a1TPETH B COBSTCKOM Hpase. - M. : KOpua, nut.,
1989.--286¢c. — C. 53.

84 Cyxawnos E. A. Jleknuu o mpaee codctBennocty. - M. ; FOpua. aur., 1991. - 240 ¢c. - C. 21.

85 Caduyiumu J{. H. Teopus M npakTHKa ([DaBOBOTO PEryilMPOBAHNS XO3AHCTBCHHBIX CB3CH B
CCCP. - Ceepmwiosek: H3n-s0 Ypan. yu-Ta, 1990. - 139 ¢.-- C, 15.

86 Beneankros A.B. locynapcTBeHHas COHMAIMCTHYECKAS cOOCTBEHHOCTD. - M. ; JL. | U3n-Bo
AH CCCP, 1948. — 839 c. - C. 270.

87 bparycs C.H. IIpenMeT 4 cucreMa COBCTCKOTO IDaXKIaHCKOro npasa.— M. : lociopuzzar,
1963. - 197 ¢c. - C. 58.
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XKHTTA 1 [iCHA CMEPT, Ha HEAOMYIEHHSA BTpYYaHHs TPeTiX ocib Ta in .
A.M. Onope BHAUDIE OMHAALATE IIPAROMOYHOCTCH Yy CKIagl Biac-
Hocri, a JI. Bekkep HaBOAMTH MiAPAaXYHKH, IO AAKOTH 3MOTY BKA3aTH
1500 BapiaHTiB paBOMOYHOCTEH BIIacCHUKA™.

V cyyacHi# yKpaiHCBKIH I{HBUTICTHYHIH Hayul H€ TIMTaHHA, 30Kpe-
Ma, NIePEeNIOMIIIOETBCA Y CTaBJICHHI «HpaBa HA YAPABAINHAY», CTOCOBHO
SKOTO ICHYIOTH izl TOUKH 30py — Bin HeoOXIMHOCTI BiZMOBH Bij Horo
BUKOPHCTAHHA [UIS XapaKTePUCTHKY IIPaBa BIACHOCTI K HEMPUHHATHOI
JUIS LIMBUICTHKH, OCKLIBKH Lie KaTeropis IyONigHoro npaga, ika MycHTb
3aCTOCOBYBATHCS [0 JCPXKABHOIO YIPaBMiHHA®, abo sK 3aMBOi I Xa-
PaKTEPHCTHKM IIpaBa BIACHOCTI’', 10 11 BKIIOYEHHS KO CKJALy IpaBo-
MOYHOCTe¥ BiTacHUKa’> % 9y AK KaTeropii, 3a JONOMOFO SKO Lii IIPaBo-
MOYHOCTI BITACHHK MOJXE 3[iHCHIOBATH B Pi3HHX iXHIX KOMOiHaIlisX, CIIO-
coGamu i 32 JOMOMOrOK0 Tepea0aayBaHHX YIIpaBIliHHAM 0OMeKeHb™.

Tloni6mi TeHACHIT PO3MMpPEHHSs SMICTY IpaBa RIACHOCTI, sIKi 3aciry-
FOBYIOTH Ha yEary, sxe cami no ¢o0l CBiiYars Npo BLICYTHICTE HEOOXia-
HOCTI PO3yMIHHS [IPABOMOYHOCTEH BlacHUKA AK «CTPHMYIOYHX MeXaHi3-
MiB» abo Mex #oro ripaBa. L{i Mexi BapTO HIyKaTH B CaMHUX NPaBOMOY-
HOCTSX BIACHWKA, SKkuMH O BOHM He Oynu. OCKinBKM MEXI XapakTepHi
IUIS TIPaBa BIACHOCTI B 1LIOMY, TO BOHH BHSBILIIOTBCS H y MEXax, ycTa-
HOBJIIOBAaHHX VI OKPEMMX [IPAaBOMOYHOCTEH BIIaCHMKA. Tak MeXI Lo
BOJO/IIHHSA MaHHOM XapaKTepH3yrOoTh HasBHICTH 00 MOXUIUBICTH AOBINE-
HOr0 BCTAHOBJIECHHS (PI3UIHOIO TPUMAHHSA pedl 1 KOHTPOIIIO Haj HETO.

VY caMmiif CyTHOCTI KOPUCTYBAHHS 1 pO3NIOPSIKAHHA TAKOXK 3aKIaje-
HO MCoi. BOHH 3yMOBIIEHI IIPATIMCAMH, IO CTPUMYIOTE BOJIIO, BAALY, iH-

88 LIuT. 3a: Mosomuu B.I1. CoBerckoe M HHOCTPaHHOE IPAXIAHCKOE MPaBO (IPOBAEME! B3AHMO-
nedcTeuA M pazBuTHA). -- M. : Hayka, 1989. —289 c. - C. 218.

89 Ilwr 3a: Jlasap S. CoficrBeHHOCTB B GypayasHoi mpaBosoii teopuu: [lep. ¢ vem. — M. : HOpuz.
awer., 1985, -192 ¢. - C. 20.

90 JlepaeHe yIpaBiHHS: Teopia i mpakTuka / 3a 3ar. pel. Asep’sHosa B.B. -- K. : Opinkom
Inrep, 1998. - 431 ¢c. - C. 10.

91 Cyxanos E. A. IIpo6iieMsl paBOBOTO PEryJHPOBAHHS OTHOMICHMH ITyOanuII0it cOBCTBEHHOCTH
W HOBBI [ paxanckuii xonexe Poccun // Tpaxjanckuii kogexc Poccun: [lpobaemu. Teopus.
Ipaktuka / Ors. peji. A. JI. Maxosckuit: C6. mamsu C. A. Xoxmosa. - M. : MextynapogHerit
HCHTP QHHRHCOBO-IKOHOMHYECKOTO pasBuTHs, 1998, - C. 208-216. - C. 208.

92 3urryenxo C.A. Bougapes H. C. CoGerpennocts — cBoboza — 1paso. - PoctoB H/J. : W3x-80
Pocy. yn-ra, 1995. - 189 ¢.-- C. 89.

93 BurpsHcknit B. WM. Bonpocsr cofcreeHHoctH: cymeOsoe Tomkosanme // CoB. 1OCTHIMA. —
1993, - Ne 2. - C. 24-27. - C. 24.

94 CruacuBo-®Dareesa 1. B. 1Ipo nuranHs ;0puEHIHOT CYTHOCTI YIIPABIHHHA B CyHacHuX yMoBax //
Ilpofinemn saxonHOCTI: Pectybin. MixBsin. Hayk. 36. / Ham. ropun. akan. Ykpainn im. Spocrasa
Myjporo. — X. , 2002. - Bum. 53. - C. 122-132.
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TepecH BIaCHUKA — HE NOPYLIYBATH 1IPaB iHIDHX 0Ci6, CYCHLIbCTBA; Aif-
TH Y ICBHOMY pekuMi (TOAEP)KYBaTHCA NEBHAX MEXaHI13MIB 3/11fiCHEHHA
1paB, HAIIPUKIIaA, IpaBWI OyAIBHUITEA, CAHITAPHO~EMIIEMIONOrMYHOTO
CTaHy, CKOJIOTIYHMX cuTyauii). 1Ii Mexi BCTaHOBJICHI 3aKOHOM i 3 ypa-
XYBaHHAM [iNbOBOTO NpH3HA4YEHHA MaifHa (HampuKiIal, 0coOHCTOCTI,
IO MAKTh y BIACHOCTI XWTJIOBHH OyIHHOK (KBapTHpY), 30008’g3aHI
3a6e3nCc9yBalH HOIO CAOPOHHICTD, [POBONWTH 3a CBiM PAXyHOK mO-
TOYHMH 1 KaniTalbHUH PEMOHT, YTPUMYBATH B MOPAAKY NPHOYIHHKO-
BY TEpHUTOPIIO, OpaTH yyacTs y BUTpaTax Ha YOpPaBAiHHA 1 yTPUMaHHS
MaiiHa, B OIUIaTi MOJATKIB, 300piB (000B’A3KOBHX IUIATEXIB), a TAKOX
HECTH BIANOBIAANBHICTH Ilepel TpeTiMH ocobaMH 3a 3000B’I3aHHIMHY,
0OB’SI3aHUMH 3 IIMM MaifHoM). Y pa3i BUHMKHEHHS CIIOpIR IIOJO Ha-
JaHHS Y4 HEHaJaHHS J03BOJYy Ha OyNIBHMITBO BOHHM BHPILUIYIOTHCS
B cynoBoMy nopanky. Ilpu mpomy cyn ripuiiMae pilieHHS PO HagaH-
Hs JIO3BOJNY UM HakKJaJAeHHA 3a00pOHM BUKOHAHHS NEBHUX poOIT. Tak
BI'CY, posmanaysmm kacauiiiny ckapry 3AT «Topropuit aiM «I[YM»
Ha TIOCTaHOBY XapKiBChKOro aneNsHifHOro Cyay y CIpaBi 32 IO30BOM
3AT «Toproewuii aiMm «LIYM» po BuxoHapdoro komitery Iontapcekoi
MICBKOi pazy Ta [0IOBHOrO yHIpaBiliHHA y CIpaBax MicToOynyBaHHA Ta
apxitextypu (M. [Tonrasa) mpo 3060B’A3aHHA NPHITHATH PIIUCHHS [IPO
JO3BUI Ha NPOEKTYBaHHA pekoHCTpykuil I{YMy, 3azsaunB Take. Bin-
MOBa OpraHiB MICLEBOIO CaMOBDSIYBAHHA Yy NPHHHATTA DIIICHHS O
3aTBEP/DKCHHA BLIIIOBIAHOI JOKYMEHTALil MiCTOOYAIBENBHOIO DPajoio
Ipo po3poONEeHHS HEHTPANLHOI YaCTHHM MICTa Ma€e o(opmiIsTUC He-
raruBHAM BHCHOBKOM. J[03BiNI Ha PEKOHCTPYKIif0 Mae o(opMisTHCS
PIIIEHHSAM MICBKBUKOHKOMY OITHOYacHO 3 3aTBEPKECHHSIM NPOEKTHOI
noxymenrarii. Bignosinso no 4. 14 ¢1. 24 3Y «IlIpo nianyBanHs 1 3a0y-
JIOBY TEPHTOPIi»®*® 103B11 Ha OyAiBHMITBO 00’ €KTa MicTOOYIyBaHHS HE
Jla€ IpaBa Ha [OYaTOK BMKOHAHHA OyaiBenbHHX pobiT 63 oncpxaHHA
JI03BOJTy MICLEBOI iHCIIEKNIi AepXKaBHOrO apXiTeKTYpHO-OyXiBeIbHOTO
KoHTponi0®. HaBeaene cBiqUUTEH Npo Te, IO BIACHHUK MaidHa HE MOXeE
CaMOCTIHHO Ha CBiil po3cy/1 BUPILIYBATH 111 TUTaHHS.

O1iKe, MOXKHA CTBEPIUKYBATH, [0 YUM HUBLII30BaHIIIMM € CYCIILIb-
CTBO, TUM OiNblile BUHHKAE MEXK [1paBa BIACHOCTI, TOMY IO 3 OLIBUINM

95 3axon Ypaiuu «[Ipo mnanysauns i 3a6ynosy tepuropiid» Bix 20.04.2000 Ne 1699-111 // Bino-
mocTi BepxoBHoi Pamu Vipaiuu. - 2000. - Ne 31. - Cr. 250 (a6o Odiwifiamit picxuk Ykpai-
Hu. — 2000. — Ne 20 (62.06.2000). — Cr. 813).

96 Apxis Bamoro rocriogapeekoro cyny Ykpaiuu. Cupasa Ne 15/327.
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CTYNCHEM BOJI BHHMKaAe Olnbrie 3B skiB. JlekiapyBaHHS PO BOMIO Ta
PO3CYA y peati3aulii [ipaBa BIaCHOCTI HEBIIPHBHO NOB’A3aHE 3 YCTAHOB-
JEeHHAM JAeAam OiThIIol HeoOX1MHOCTI IXHIX MEXK, HI0 3YMOBIIEHO PO3-
BHTKOM PHHKOBHX BiJHOCHH Ta IiANPHEMHHLUBKHX CTPYKTYD, i3 SKHMH
1IOB’ SI3aHKH BIAaCHUK®'.
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npasa BNAaCHOCTI

TlpaBo BmacHOCTI SK Haibimbr aGCOMIOTHE pevyoBe NPABO OAHAK
HE HaJac BIaCHUKOBI Oe3Mexumnx 3a o6CcaroM MOMUIMBOCTEH TiSTH Ha
BJIaCHH# po3cya. SIk 3aBXaH, TaK 1 HHHI [IPaBo BIACHOCTI OOMEXKy€ETBCA
IITIXOM 3aNpOBaKCHHS aIeKBaTHUX IPABOBUX MEXaHi3MiB Horo pery-
JIOBaHHA. Y 3aKOHOJABCTEI 1 IPaBOBIi Haylli BITHOCHO ITPaBa BIACHOCTI
#waerscs npo Horo Mexi Ta ooMexesns. [Ipy oMy BHHHKAE MUTaHHA
PO TOTOXHICTH 200 BIAMIHHICTD I[HX TOHATh.

B 1opununiit aiteparypi XIX-XX cTonite He cKIanocs ycrane-
HOi AyMKHM 3 LOYO NHTaHHA. IX oToroxwiosamd B.I. Cumnaiicekmit®,
B.IL Tpubatos®”®, A.B. Mansko!'®, V. Marrei'. Po3aMekoBYIOTE MexXi
Ta 0OMeKeHHs IpaBa BAACHOCTI Taki JUPEBOMOIIHHI Ta CyJacHi Ipas-
aukd, sk B.I Kypmunomcekuit'®, B.I Kpycc!®, M.A. HaropHa'®,
0.0. Muxaiinenko'®. BucioBneHe Takox iHme GaueHHA IBOTO NH-
tanHsA. Tak K. CkioBchKH# BBaXae, IO B CaMOMy TIpaBi BIIACHOCTI He
3aKI40€HO HIAKHMX MeX, sIKi O Moriu Horo ooMexurH. Bel oOMexenus

97 Kamsiuanckuit B.I1. [Ipaso cobcrBerHOCTH: npenensl ¥ orpadmuenvd. - M. : IOHWTH-
JIAHA, 3axon u mpaso, 2000. — 303 ¢. - C. 33.

98 Cunaiickuii B. U. Pycckoe rpakmatckoe npaso. - M. : Craryr, 2002. - 638 c. - C. 208.

99 TIpubanos B.I1. [Ipeneiin 0CymecTBICHHA H 3alINTH TPAXKAAHCKHX mpaB // OcymecTBiIeH e H
3alHUTA rpaxiaHckux mpas. — M. :Craryt, 2000, — C. 19-212. - C. 25.

100 Mansko A.B. CTHMyns! H OFpaHHYCHHS B Bipase. —~ 2-¢ u3A., ilepepab. u gom. — M. : FOpucTs,
2003.-250c. - C. 35, 84.

101 Marren V., Cyxanos E. A. OcHoBibie noioxeHus npasa coberenHoctH. — M. : BEK, 1999, —
305¢. - C.208.

102 Kypausosckuii B. 1. K yueHmo o neraibHuIX OrpasHYeHHAX paBa COOCTBEHHOCTH Ha HEIBH-
*umocTb B Poccin: Mororpadgua. — Oznecca: JxoH. Thtl., 1899. - 388 ¢c.+6¢. - C. 21.

103 Ipususbl, npenens, OCHOBAHMS OFPAHHYCHHA MPaB M CBOGOX YenoBCKa IT0 POCCHHCKOMY 3a-
KOHOZATEILCTRY M MEXKIYHAPOIHOMY 1Ipasy: Kpyrisii cron // Tocyaaperso u mpaso. — 1998. —
Ne 8. —C. 39-70. - C. 62.

104 Tam came. - Ne 7. — 1998. — C. 20-42. - C. 36.

105 Muxaiinenxo O. Q. PevoBo-mipaBoBi oGMeXeHES paBa NPUBaTHOI BIACHOCTI 38 CTapOJaBHiM
PUMCBKHM Ta Cy4aCHHM LMBLILHHM rpaBoM Yepainu: JlHc.... KaHA. jopua. Hayk: 12.00.03. -
Hau. sopus. axan. Ykpaiwu im. Spociasa Mynporo; Hayk. kep. O.O. Hinonpuropa. - 3a-
nopixoxs, 2003. - 224 ¢. C.97.
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BITACHOCT] MOYCIHBI TUIBKH 330BHI i BCTAHOBIIOIOTHCS 3aK0HOM!®. Homy
BTOPHTS i ykpaiucokuii npaBauk O. Comosiios'?.

JliiicHO, CHiJ| ITOrOJIMTHCS 3 THM, INO MEXi Ta OOMEXEHHs iIpaBa
BIIACHOCTI € CXOHMH [IPaBOBMMH KaTETOpiAMH. IX CXOXICTB y TOMY, MO
BOHH SBJISIOTE COOOIO NEBHI I'PaHi, Y MeXaxX SKHMX Cy0’€KTH HOBHMHHI
Jistt. OpmEak iX He cinif aMimysaTth. le «rpaHi», SKi po3yMilOTBCS ¥
HIMDOKOMY TA BY3LKOMY 3HAUEHHSX. [ paHh y IIMPOKOMY 3Ha9EHH] ABASE
€000 BCi YHHHHKH AK IPaBOBOTO, TaK 1 HENPABOBOIO XapaKTepy, o
BILIMBAIOTh HA peanizaiiio mpasa (€KOHOMIiuHi, COMIANIBHI, EKOJIOTIYH],
noiitysi). TTonatTs rpasi y By3sKOMY 3Hau€HHI — Iie BJAcHE IIPaBOBi
rpati. CXOXHM € ysABJIEHHS NMPO OOMEXEHHS, SIKHMH BBaXXalOTh I'PaHb,
Mexy, pyOix; YTPUMaHHS Y BiJOMUX MEKAX; TIPABHIIO, IO 0OMEXYE SKi-
HeOyap npasa, Ail; CTHCHEHHS TIEBHMMY YMOBaMH; JIIMIiTyBaHHS cepH
JISUIBHOCTI, 3BYXEHHS MOXIHMBOCTEH Tomo. PosymiHEs oOMexeHHS
Jia€ MOMKIIMBICTE BKITOYMTH B HBOY'O BCI 1HINI IOHATTS, IO 0OMEXKYIOTh
JisUTBHICTH Cy0’ekTiB (060B’43KH, 3a00pOHM TOIIO).

Kpim TepMiniB «Mexi» Ta «0OMexeHH» IIpaBa B1aCHOCTI OCTAHHIM
YacoM Y HOPMATHBHO-TIPAaBOBHX aKTax i JITEparypi Mo4dany 3aCTOCOBY-
BAaTH TEPMiH «OOTHKEHHS» NpaBa BracHocTi. Lie e xoxano HeBU3Hade-
HOCTI] IOPHIHYHOI NPUPOIHU HUX TEPMIHIB Ta IXHBOIO BIUIHBY Ha o0car
MOBHOBAXEHb BIAaCHHKA. [HKONIM OOMEXECHHA Ta OOTSDKCHHS BXWUBAlOTh
SK TOTOYKHI IOHATTA, IHKOIH — PO3MEXKOBYIOTh. [IprioMy B OCTaHHBOMY
pasi poaMexysanss BiOyBaeThes AK 663 yCTAHOBIEHAS KPHTEPIIB 11
IBOT0, TaK 1 3 MOCTIHHOI0 3aMIHOK OXHOTO iHIIIHM.

Tpo BiACYTHICTH €OMHOTO MIAXOZY MO 3’SACYBAaHHA iX CHIBBIIHO-
IICHHSA CBIAYATH HAYKOBI Mpalli Ta HOPMATHBHO-NIPABOBE PEryIIOBaHHA.
Jesxi 1103uuii, 1O CTOCYIOTHCS CHIBBIJHOMIEHHS MEX Ta 0OMEXEHS,
yxe Hapomuimcs panime. 1{oxo cHiBBIAHOMEHHS TMX OBOX KATEropii
13 OOTKEHHAMH, TO TOCITLIHAKH:

~ a0 NoeAHYIOTE OOMEXEHHS 3 OO0 TSKEHESIMYL, He BOaJaoIH MiXK HIMH
pisammi. Tak B.TI. KavuInaHCEKHI, PO3MEKOBYIOYH Mexi Ta oOMe-
JKEHHS, 0 OCTAHHIX BiHOCHTH NepenbadeH 3aKOHOM paBa TPeTiX
0ci6 Ha MaifHO BITACHMKA, B TOMY MHCII cepBiTyTH'® TOM10, TO6TO He
6auMTE BLAMIHHOCTEH MDK OOMEIKEHHAMM Ta 00TKEHHAMHE,

106 Cxaroeeknit K. O BO3MOKHOCTH OrpanudesHs npasa cofcTeeHHOCTH norosopom // Xosgifcreo
¥ opaBo. ~ 1999. - Ne 5. - C. 109-113. - C. 109.

107 Conoseer A, K Bompocy © HpHpoAe HPEACIOB H OTPaHWUSHNH Ipaka cobersersocty // Tin-
PHUEMHHITBO, TOCIIOZAPCTRO 1 fipaBo. — 2004, — Ne 10. - C, 74-78. - C. 74.

108 Kampiuiagckuit B.I1. IIpaso coGcrBeHHOCTH: mpeieiisi H orpanmueruis. — M. . JOHUTH-

HAHA, 3akon # npaso, 2000. -303 ¢. - C. 138.
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78 Posppn 1. IOpwmana npupoaa T2 BIWIM Mex i 00MeKeHb HpaBa BJIACHOCTI

2) cBoOOIy KOHKYpPEHHII MK MIATIPHEMUSIMH, 3aXUIHAI0UH CII0KHBA-
4iB Bl HPOSBIB HEOOPOCOBICHOT KOHKYpPEHITi 1 MOHOTION3MY B
Oyap-akux cepax MiAIPUEMHAIBKOL AiANBHOCTI™?;

3) edexTHBHE BUKOPHCTAHHS MPaB CaMUMHU BIACHUKaMH T4 1H.

Knracudpixayia obmexncenv npasa enacrwocmi.

1. 3anexHo BiJg Mxepena, SKUM YCTaHOBIIOIOTBCA OOMEXEHHS,
BOHH MOXYTh MICTUTUCA B dKMax OP2aHi6 OepicasHol eaadu ma op-
2aHIE MICYe8020 CaMOSPAOYS8AIHA, AKMAX HOmMApiyca, 002080pax ma
¢y008UX akmax.

Sk 1 Mexi, BCTaHOBIIeHHA 00MeXeHb MOXe nepeadadaTics sK myo-
NIYHO-TIPABOBUMH, TAK 1 IIPHBATHOIPABOBUMH aKTaMH.

Tlpuxnanom nyOmuHHX OOMEKEHb € MOXJIMBICTh BHIAHHS aKTiB
IIpO NIPUMYCOBe [1030aBIICHHS 11paBa BIACHOCT! Ha TIEBHE MaiiHO, MO
BpET'YNBOBYETHCS MUMHUM 3aKOHOTABCTBOM (CT.CT. 322, 336, 348 Mur-
Horo koziexcy Ykpaiuu (gami — MK))*, sxuMu BOHH BCTaHOBJIOKOTHCS
AK CaHKHIi 3a Biugaqy 0c3 10380y MHTHOTO Oprady YKpainu aGo BTpaty
NpeaMETIB, IO 3HAXOAATHCH M MUTHHAM KOHTPOAEM; 33 MOPYLICHHS
3000B’43aHHA NPO 3BOPOTHE BBE3CHHA NPEAMETIB, BUBE3CHUX 3a KOp-
JIOH; 3a TIOPYIICHHS BBE3CHHS Maifa 3 METOI TPaH3WTY 4Yepe3 TepH-
TOpIK0 YKpalHY; 33 MePeMIIICHHS NPESAMETIB Yepe3 MUTHMH KOPAOH YK-
paisy 3 NIPUXOBYBaHHIM BiJ MUTHOIrO KOHTPOMIO Ta iH. (CT.cT. 53, 331,
332, 334, 348, 352, 353 MK Ta in.). [Iy6niqHuM 0OMCIKEHHAM € TaKOX
apeIuT MaHa BIacHUKa (Hanpuiiiaz, sriaHo 31 . 9 3Y «llpo nopsmox
moragierHs 30008’ 13aHE IIATHMKIB MOIATKIB Hepes 01o/pxkeTaMH Ta Jie-
PKABHHMH IUTHOBHMH (hormami»’?, ct. 12 3V «IIpo BigHOBICHHS 11a-
TOCIIPOMOXKHOCTI OOpKHUKA a60 BU3HAHHA HOro GaHKpyTOM» ¢ Ta iH.).

SIckpaBuM OpUKIaIOM 0OMEXEHB BJIACHHKA IHCTPYMEHTOM I1yO-
JI4HOro TIpaBa € IMOAATKOBA 3aCTaBa, [I0 He AA€ 3MOTY BHKOPHCTOBY-
BaTH MAaiHO BJIACHMKOM 32 CBOIM pO3CYIOM, yperyibOBaHa 3a3Hade-

223 TIpaBoBoe H OPraHH3aLMOHHO-YKOHOMHEECKOS DEIYIHPOBAHHE XO3HCTBEHHON JCHTENRHOC-
11 Mouorpadus / Pyk. asrop. koir. JL A. Kyk. -~ K. : Konnop, 2002. - 316 ¢. - C. 276

224 Mumvmit koneke Yipaitn Big 11.07.2002 Ne 92-1V (1344--15) // Bixomocti Bepxosroi Paju. —
2002. - Ne 31. - Cr. 1444.

225 3axoH Yxpaiiu «I1po nopsnox norauniesss 30608’ 93axb ILTATHHKIE [I0JATKIB n1epen 61omKeTa-
MH Ta [ICPHKABHHMH UUTHOBMMH Qonuamu» Big 21.12.2000 Ne 2181-111 // Odiy. Bicn. Vipai-
Hu. — 2001. ~Ne 7.-- Cr. 259.

226 3axow Ykpain# «TTpo BiTHORIEHHS IU1ATOCTPOMOKHOCTI GOPKHKKA 200 BU3HAHTIA KOO GaHK-
pyrom» Big 14.05.1992 Ne 2343-X11// Binomocti Bepxosuoi Paau Ykpaing. — 1992, ~ Ne 31. -
Cr. 440 (abo Odi. Bich. Yrpainu. — 1999. — Ne 33 (03.09.99). — Cr. 1699).




1.4. Budu mexc i o6mexcens npasa éaacnocmi 79

HUM 3aKOHOM. YHACHiJOK ii BCTRHOBJICHHS Ha IACTaBl IOJAaTKOBOrO
T0BiHOMICHHA 260 MOJaTKOBOI BUMOTH TI0IaTKOBOTO OPraHy BIACHUK
He Ma€ NpaBa Ha CBIH PO3CYJ pO3IOPSIKATHCA 3aCTaBICHIM MaHHOM,
TOOTO FIOZATKOBI MPOIENypH, BU3IHAYCHI IIUM 3aKOHOM, 3aCTOCOBY-
I0ThC OE3mOCepeIHRO 10 00’ €KTIB Takol BIACHOCTI, AKi MiANANA0Th
MiA MOJATKOBY 3aCTaBy Ta MiIIAraroTh IPOJAXY 3a HPaBUIIaMH, BH3-
magennMi muM 3axono. 3rimxoe 3 0. 8.6.1 yxazanore 3axoHy NNaTHHK
ITOJ{aTKiB, aKTHBY SKOTO IepeOyBaloTh y MOJaTKOBIH 3aCTaBl, Mae mpa-
BO BUIBHO PO3NOPSKATHCA HHMH JIMHIC 33 NHCHMOBHUM Y3TO/DKCHHAM
13 [TOAaTKOBMM OPraHOM HOpH: a) KYMIBiIi 98 NPOAAXKY, IHIMX BHJAX
BiXYyXeHHs a0 OpeHIu (JII3HHTY) HEPYXOMOTO Ta PyXOMOIo MakHa,
MaWHOBHX Y¥ HCMAaHHOBUX NpaB, 32 BUHATKOM MaiHa, MailHOBUX Ta
HEMaHHOBHX [1paB, [0 BUKOPACTOBYETECA y Ii/INPUEMHHIIBKIHA HiANb-
HOCTI IJIATHHKA MOJIaTKIB (1HIUMX BHIAAX TIsTIBHOCTI, fAKi 32 YMOBaMH
Ol0/IaTKyBaHHS NPHPIBHIOKOTHCS 10 MIPHEMHHUIBKOI), a came roTo-
BOf NpoAYKIii, TOBAPIB 1 TOBapHUX 3amacis, poOIT Ta HOCIYT 33 KOLITH
3a iHAMY, IO HE € MCHIINMHY 32 3BH4aiiHi; 0) BHKOPHCTaHHI 00 €KTIB
HEPYXOMOTO M PyXOMOTO MaiiHa, MAaHHOBHX Y¥ HEMaHOBHX IIPaB, a
TAKOXK KOLITIB Jyis sUIHCHEHHS IPAMUX U NOPTOHEHApHNX iHBECTHILIH,
a TaKOX I[IHHUX Danepis, IO 3aCBIAYYIOTH BIAHOCHHM O0pry, HaJjaHH
rapaHTiii, IOPYYUTENBCTB, YCTYILIECHHS BUMOTH Ta IIepeBecHHS 6op-
Iy, BUIUIATy QHBIJCH/IB, PO3MINICHHSA AENO3WTIB abo HafaHHS Kpe-
IWTIB; B) JikBiganii 06’ekTiB HepyxoMoro abo pyxoMoro MaiHa, 3a
BHIATKOM IX JTiKBiganii BHacaimok obctaBun HenepeGopHoi aii (pope-
MaXXOpHHX 00cTaBHH) 260 BIAMOBIZHO O PINIEHb OPraHiB epKAaBHO-
£O YTpaBIiHHSA.

Hesxi nonoxenns 3axony «IIpo nopsAmok norauieHHs 30008’ 43aHb
TIJIATHUKIB TIOAATKIiB mepen OrojpkeTaMy Ta ACPKABHMMH IILOBHMH
(GOoHIaMK» IIOMO0 HOJATKOBOI 3aCTaBHM BU3HAHI HEKOHCTUTYL( HHMMH.
Tax nonoxexus ab3airy apyroro ni. 8.2.1 1. 8.2 ¢1. 8 BCTaHOBIIOE, IO
[paBoO HONATKOBOI 3aCTaBM BHHHMKAE B Pasi HenofaHHA abo HecBoewac-
HOTO MOJAHHS [UIaTHIKOM HOJATKIB TOAATKOBO] JieK1apanii — 3 IEpmoro
pobOYOTO [HS, HACTYIIHOTO 38 OCTAHHIM AHEM CTPOKY, BCTAHOBJICHOTO
3aKOHOM TIPO BLAIIOBiAHME MOKATOK, 301p (OG0B’ A3KOBMH IIaTiK) Asis
NOAAHHS TaKoi HOHATKOBOI jJekiaparii, a mn. 8.2.2 m. 8.2 c1. 8 y vac-
THMHI NOIIMPEHHS TIpaBa MOJaTKOBOI 3acTaBy Ha OyIb-sKi BUXH AKTUBIB
TIaTHHKA TIOIATKiB 6€3 BpaxyBaHHs CyMH HOro nojarkosoro 6opry. 3a
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88 Peoznin 2. Peuosi, norosipii Ta xopuopaTusai 06MexeHHA Pasa BIACHOCT

HOGIYHOro BIUIMBY Ha CBOIO Pi 1 3aBIAKH HEOMY X VHUKAE MOXUITHBOCTI
Hponaxy il Toml, konu © BIH MYCHB HeMuHY4e Horo saicauti™’. VY
nmyOxiKAlifgX OCTAaHHIX POKIB BUCIIOBJIGHO TOYKY 30pY PO MOXIIHMBICTE
0OMEXKEHHS IpaBa BIACHOCTI TUIBKH PEYOBHMM MpaBaMu~'.

Bigrak, ipaBo Ha 4yKy pid MONOBHIOE MOXKITHUBOCTI HoTo cy0’exTa
(HOCIA IHIIIOTO PEYOBOro MpaBa Ha pid BnaCHHKa) 3 OIHOYACHUM 3MEH-

TIFATITTORS RAAST TTTIINANTAYY DI ATTNIT N ILCAC P Ve teTortsie
HICIIAM MOKIHBOCTCH BAACIMKSG OAC BUIbHOIC, Ha CBiM POBCYA BO-

JOMIHHS, KOPUCTYBAaHHS Ta PO3MOPSIDKaHHS CBOE piudto. ToMmy npasa
Ha 4yXi pedi € OKpeMUMH TIpaBaMy, 110 BKITIOYAIOTHCS O CKIIARY Maii-
Ha BIANOBiAHKX Cy0 €KTIB, IKMM BOHM Hanekark. Lle o3Havae, 1o Taki
Cy6’€KTH MOXYTb YKa3yBaTH, IO A0 CKIaay IXHBOro MaifHa BXOMISTh K
TICBHI pedi, Tak 1 IpaBa Ha 4yxki pedl (HanpHKiIaa, cepBiTyTH, eMiTe-
B3HUC, cynepimii). I me He cyrnepevnTs, a HaBIAKH, BIANOBINAE OHAT-
TIO MaifHa SK pedci, MallHOBUX IIpaB Ta MaHHOBHX 000B’SI3KiB.

OTxe, cnig 3a3Ha4uTH Take. [To-nepie, 3a LIK nepenik iHOMX pe-
YOBHX NPaB HE € BUYEPIHAM. AJl€ € | NPHHUIUI BHYEPIHOrO Koja pe-
Y9OBHX I1IpaB — Cy0’ €KTH MOXYTh MaTH JIUIIE Ti NIPaBa, sIKi nepenbavcHi
HOpMaM¥ 3aKOHY TI€l 4 iHIIOT Aep>KaBu, TOOTO peyosi Npasa JOroBopa-
MH {JOAATKOBO) BCTAHOBIIOBATHCE HE MOKYTh. [1epetik pedyOBHX Hpan
mictuthes Ak y LUK, Tak i B iHmmX 3akoHax Ykpaiau. 3rigso 3i cr. 4
LK, akramu uuBinbHOro 3aKOHOAABCTBA € TAKOXK iHI 3akonn YKpainu,
K1 nipuiiMaroTees Bianosindo a0 Koncrurymii Ykpainu. Tak, Hanpu-
KIazn, BiaHocHEM y ctepl manpreMHEULTBa perymotorbed 1K ta 'K,
TYT MA€EThCH Ha yBa3i cOisBigHomeHHA ocnoBHore (LK) 1 3suuaitnoro
(F'K) akTiB UMBLILHOIO 3aKOHONABCTBA.

ITo-npyre, iHun pe4osi npasa, 3a3HaueHi y Posaimi IT Kawnru tpe-
T60i LIK, IMEHYIOTBCS mpaBaMH Ba YYKC MAHHO, YHAM IiIKPECIIOETh-
cs Ixmilt BIUMB Ha 0OMEXEHHs mpaBa BiacHocTi. IHomi Ix HA3WBaKOTL
H 0OMCKCHUMH pedoBHMH TmpaBaMi”> . QOHAK Uel Haronoc poduUTHCS
3a/71s1 BKa3iBKH Ha 1X 0OMEXKCHICTh MOPIBHAHO 3 IPABOM BIacHOCTI. [To-
TpeETE, KpiM no3HadeHnx y cr. 395 UK, icHyIOTh il 1HINI BUIH PEYOBHX
npas, ajie BOHH MaloTh BHU3HAYATHCS JHINE HA PiBHI 3aKoHy. [To-yerBep-
T€, IHIII PEYOBI NpaBa MOAIAIOTECS Ha Ti, [0 IPAMO MO3HAYEH] K Taki

250 I'ambapos  10.C. Kypc rpaknanckoro ppasa. T. 1. Yacts obmas: Yuebnuuk. — CII6.: -
Tun. M. M. Cracionesnua, 1911, - 780 ¢. ~ C. 326.

251 Kampimancknit B.I1 [Ipaso cofcrBennocTy: mpene:bl H orpanmdenus. — M. : IOHUTH-
JAHA, 3akon v nipaso, 2000. - 303 ¢. - C. 198,
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2.1. Mexuci ma o6mexcennn npasa eaacnocmi, 06ymoeaeni 89
pexosumu npasosionocunamu

B 3akoHi (BOJIOAIHHS, CepBITYTH, eM(iTeB3HC, cynepQiniii), TaK 1 Taki,
BLIHOCHO SIKHX y 3aKOHi Ge3nocepefiHbo He BKa3ye€ThCs Ha iX pPedoBHii
Xapaxrep, ane BIH BUBOAMTECA 3 IXHboI fopmununoi npupoxu. e 3acra-
Ba, NPUTPUMAHHA, K1 BLAROCHIH 1O PEYOBHX IIPaB SK JOPEBOJIONIHHI
(L. A. Tloxposcexuit Ta i1.), TaK i BigHocsth cyvacai (O.O. ITigonpuro-
pa, JI. llennnxosa Ta iH.) npasHuku. [lo-n’sre, pedoBa npupoga Boa-
MAETECH H y CYTO AOrOBIpHEX npaBax (Ipase operiaaps, Haifimaya) Ha
KIITAalT [IpaBa 3aCTaBM Ta NpUTpuMaHHA. OfHaK Le TBEP/UKEHHS Ma€
JOCHTH CyNepewIHBHH XapaKTep 1 XapaKTepHCTHKY 3a3Ha4YCHHX IIpaB
ROLTBHIIIIC HABECTH Y HACTYIIHOMY IT1APO3ALIL, AC MICTATLCS AOTOBIpHi
o0MexeHHs Mpasa BracHoCTi. [1o-mocrte, BCi i3 3a3Ha4CHAX 1IPAB Y TOMY
YH IHIIOMY CTYIICHI OOMEXYIOTh IPaBO BIACHOCTI 1 PO3MISAATHMY THCH
caMe B TakoMy ix pakypci. [lo~-cboMe, paBa rocmoaapchKoro BIAAHHS,
OTIEPaTHBHOTO YIPABIIHHA Ta ONEpPaTHBHOrO BHKOPHUCTAHHS MalHa B
ik poGOTI He AHAI3YBATHMYTHCS, OCKINLKH BOHH 3aIHIIAIOTHECS 32 Me-
KaMyl HHBLUIICTHYHO] criewiam3anii.

[Tpu3HaveHHs 1HIIOTO PEeYOBOrO MpaBa MONAra€ y HOro BCTAHOB-
JeHHl anst 3a0e3MeYeHHs MOXIHBOCT yTIpaBoMOYeHiH 0cobl KopHCTy-
BaTHCA YY)KOIO PIY40. BHACTIIOK UbOT0 BUHHKAE HPaBO HA TyXKy pit,
AK€ € IPaBOM PEYOBHUM, 1| KOPHCTYBAaHHS PIYYK) € 3MIHCHEHHSAM I[LOTO
npasa’*®. lHin pedoBi mpasa (3a BHHATKOM 3aCTaBH, SKIIO 11 BCE-TaKi
BUIHECTH A0 TAKHX) YCTAHOBJIOKTHCA IVl TOro, 1o HagaTH ocobi
MOXTHBICTE BUKOPHCTOBYBATH BIACTHBOCTI pedi, IPaBO BIACHOCTI HA
SKY HAJICKUTB 1HIUIH 0c061 (TOOTO KOPUCTYBATHCS YYXOI0 pIUdI0). ¥ Ko-
PACTYBaHHI PIUYIO 1 HONATae CEHC ICHYBAaHHs BCIX PEYOBHX Npas. Akmo
y TpaBl BTaCHOCTI KOPUCTYBAHHS CTAHOBUTH JIHLIE OJHY 3 AOCTYIIHHX
HOT0 BITaCHMKOBI IIPABOMOYHOCTEH, TO, BUXOMAYM 3 HafiMEHYBaHb BHJIIB
npas Ha yyKe MaiHo, nepenbadenux LK, skuM BOHM NOALIAIOTHECS HA
TPaBo BOJOAIHHs Ta IPaBa KOPHCTYBAHHA Yy)KHM MaHHOM, 3MICT OCTaH-
HIX Ma€ BHUEPIYBaTHCA KOpHCTyBarHsM. OIHaK [e JalcKo He TaK.

Ho-mepie, moxin npap Ha 4yki peyl Ha MPaBO BONOTIHHA YYXHM
MaiHOM Ta IpaBa KOPUCTYBAHHS 4y>KMM MaiHOM (CCpBiTYTH, eMdite-
B3HC, cynep¢iliii) € yMOBHHM, OCKUIBKH BOXOAIHHA 4yXHM MakHOM HE
BUK/IIOYae i xopHeTyBanHs HuM, To6To y pasi, komu ocoba (pakTHuHO
BOJIOJIi€ MaiiHOM, BOH2 HE JIMIIC HOro TpUMae y cebe, a i KOPHCTYEThCS
HHM, SIKIO Iie He 3a6oponeno. Tax srimso 3i ct. 344 IIK ocoba, sixa

253 Meiiep JI. M. Pycckoe rpaxpatckoe mpaso: B 2 4. Y. 2. Tlo scup. u o 8-My u3g., 1902. —
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102 Poamin 2. Pegosi, Jorosipsi Ta KopriopaTweHI 00MeXeHHs MPaBa BAACHOCTI

«I1po BRaCHICT» BKA31BKOIO Ha T, LI{0 BIIACHNK MO>ke Oy TH 30008 a3anH i
MONYCTUTH 0OMEXEHe KOPHCTYBaHHS HOro MaifHOM 1HIIHMH ocobamu,
aKIEHTYEThCA yBara Ha Horo o0 TsHKyBaJIBHOMY aCIEKTi, TOOTO CEPBITYT
po3rAfAEThCs AK 0OOMexKeHHs (0OTshKCHHS) IpaBa BIACHOCTI. 3 1HILOrO
60Ky, BiH po3yMieTbCs sIK Y0’ €KTHBHE IPaBO YIIPaBOMO4EHOI 0CcOOH.
BusBnserscs, 1o 3a3HaueHl MOMEHTH HE € B3aEMOCYNEPEWIMBMMH,
OCKINBKY, no-fiepiiie, 2 000X BHITaAXaX HarolOIUYETHCs H2 ICTOTHHX
pHcax mpasa CepBiTYTY, a MO-IpyTe, IPOCTEXYETbCS 3araJbHOCBITOBA
TEHJEHIlis NifX0oay A0 HOTO BU3HAYCHHS K TaKoro?!,

[Ip 1pOMY B JiTEpaTypi 1 3aKOHONABCTBI PO3PI3HAIOTH CEPBITYT 1
33KOHH1 OOMEKeHHs IpaBa BIACHOCTI, AK1 TaKOX HAraxyloTh CEPBITYTH.
Hopesontouiiiti BYeHI MO3HAYATH ICHYBAaHHS «IIPaB y4acTl» 3 BHIUICH-
HSM 3arajlbHOTO TpaBa y4acTi 1 OKpeMOTo IpaBa y4yacTi. 3aKOH BH3Ha-
BaB MPABO YYaCT1 3arajibHEM, KO BHT'OH BiJl MaiHa BCTAHOBIIOHOTECS
Ha KOPHCTE ycix 0e3 BMHATKIB. OKpeMHUM HpaBOM y4acTi BH3HABAJIOCH
IIPaBO, BCTAHORJIEHE Ha KOPHCTH AKOI-HEOYIb KOHKpeTHOI ocobn™. Oc-
TAHHIM 1 € CEePBITYT. 3arajibHi XK «IIpaBa y4yacTi» JHIIe MAlOTh y HH3IU
BHII&JIKIB Xapakrep CEpBITYTY, ale Mo CyTi HAM He €. Tak HHMH € IIpu-
MYIIeHHS BIACHMKA: 1) yTpuMaTHCA Bl AKHX-HEOymb Ali, sKi BIH Mir Ou
3AICHATH Ha OCHOBI CBOTO IIpaBa BIACHOCTI; 2) HIO-HEOYIs TEPINTH 3
Ooky Tpetix ocib. To0To, SKIO nepiui He NOBHOK MIPOIO MiANAAAIOTH
T PO3YMIiHHS CEPBITYTY, TO Apyri, Oe3nepeyHo, BlacTUBI CEPBITYTY.
Pi3HMIA 5 MDK I[MH [IPUMYLICHESAME BJACHUKA 1 CEPBITYTOM MICTHTBCA
B ix agpecHoCTi. SIKIIO Nepili 33K0H YCTaHOBIIOE 3 METOI0 3a0e3eueHHA
cycmiibpHOi 6e3reky B HUIOMY, OXOPOHH 3[0POB’S H IHUIMX myONMi9HHX
1 IIPUBATHHX 1HTEPECIB, TO CEPBITYTH K OOMEXCHHS IpaBa BIJACHOCTI
BCTaHOBIIOIOTHCS 3 METOIO 3a0e3neyeHHs IpaB KOHKPETHUX 0cib.

«3araipHi [1paBa y4acTi» BHKJIMKaH] HEOOX1AHICTIO BpaxyBaHHs [1PaB
1HIIKX 0c10 200 YHMKHCHHEA ITOrpo3y A 3NIHCHEHHS HUuMH 11paB. Tak 3a-
KOH ITPOITOHYE BIACHHUKOBI 10 II0YATKY 3€MJIEBIOPSIHIX 460 OyAiBEIbHUX
pOOIT YXKUTH 3aX0J1B IIOAC 3MIIHEHHS CBO€Ei Oyaipni abo OropomKeHHs
CBOET 3eMeIIBbHOT TIJLTHKHY, 106 He 3aroisTH HIKOAM CYCLAHIN Oyt abo
3eMelIbHIN AinaHnl cyciga. BracHuK He Moxe MoHajA yCTaHOBIICHI Mexi

281 Muxaiizenxo O.O. PeuoBo-NpaBoBi 0OMexeHHS MPaBa HPHBATHO! BJACHOCTI 34 CTAPOAABHIM
PHMCHKHM Ta CYYaCHHM LIMBINBHMM mpasoM Ykpaium: Jlwc.... kanj. topu. Hayk: 12.00.03. -
Hau. ropun. axan. Yxpainu im. Spocmasa Myaporo; Hayk. kep. O.O. Ilizonpuropa. - 3a-
mopixoks, 2003. 224 ¢. - C. 144.

282 Uur 3a: Xapekos B. H. [IpasoBoe perynupoBatne 3eMenbHBIX CEPBHTYIOB B IPaskIaHCKOM H
3emeNbHOM 3aKoHonaTenberse // Xosaicrse u npaso. - 2000, - Ne 9. C, 29--35.




2.1. Mesxci ma obmedxcennn npasa éaacnocmi, ofymoeaeni 103
peHosuMu npasosidnocunamu

0OTSDKYBaTH CYCiTiB IITYMOM, BUKUIAMH TIHITY, 30]H, TAMY, T1apy, 3araxa-
MH, TBEPAMMHE | PLIKAMH BIXOAAMU, CBITIOM, 3aTIHEHEAM 1 BiOpamicio;
JIOMYCKaTH BTOPTHEHHS Ha CYCLAHIO NINSHKY CBIMChKUX TBapHH; 06e3 Ha-
neXHOi A0aHTMBOCTI BUIANATY 31 CBOET 3eMJIl KOPEH] CYCIACHKHX AepeB 1
06pyOyBaTi KpOHY JiepeB, WO 3BHUCAE Ha HOro IUITHKY.

Bracninok HageneHoro Kinacuikaiis IpeAiaibHAX CCPBITYTIB Ha

[IO3HTHBHI {avs rremorae ATTTATIO TATTYY TPy T
s H

x
¥BHI K [ipaBa oco0u 31MICHIOBATH [ICBHL il B

JHOCHO 4yiOi He-
PYXOMOCTI) 1 HeraTuBHi (K IpaBa BEMOTH JIO BYaCHUKA yTPUMYBATHCS
BLI THX 200 IHIWIMX BU/IB BUKOPHCTAHHA MailHa) BUIAETHCS HENPHAHAT-
HOIO fIK Taka, L0 MPUBOIUTH O IMINIAHHS MOHATH MEX Ta OOMEXeHb
npaBa BracHOCTL. CIpaBXHIMH CEpBITYyTAMH MOXHA BBaXKATH JIHIIE
[O3UTUBHI. BOHH HE MPOCTO CTHUCKAKOTH IPaBO BIIACHOCTI HA MaHYIO-
4y MUIAHKY, 4 i HaJlal0Th PaBO PEaTbHOr0 0OMEXKEHOro KOPUCTYBAHHS
YYKOH0 3eMeJIBHOIO JUIAHKOX0. 3a00pOoHa K BIaCHHKOBI KOPHUCTYBATHCS
CBOIM Ma¥HOM IIEBHHM YHHOM (Hampukial, Oyaysatu OyniHOK, LIO 3a-
CIIOHSE CBITIIO CYCiJIOBl) HE MICTHTh y c0O01 peabHOr0 KOPUCTYBAHHSA
YY3KOI0 3eMEJIFHOIO TUIAHKO. TOMY BOHA € HE «HETaTHBHUM KOPHCTY-
BaHHAM», a BCTAHOBJICHHSAM MEX [1paBa BIACHOCTI. BianoBinHo, AKIO
OIHUM 13 CYCIAIB 3aTEMHIOCTHCS IOUISHKA 1HILOTO, CHp MK HEMH Hie
HE PO BU3HAYCHHSA 3MICTY 1 MEXI1 «CEPBITYTY CBIiTIa», a PO yYCyHEH-
HA [TOPYLICHE [1PaBa BNaCHOCTI. | HaBmaku, KOIM MIOPYMIYETHCS CIPaBAi
CCPBITYTHe TIPAaBO CyCiJIa HA BU3HAYeHe KOPHCTYBAaHHS YyIKOI0 HEPYXO-
MICTIO, TO HTHMETRCS PO TIpel ABJICHHS HE HEraTOPHOTO I1030BY, a 1Mo-
30BYy KoH(eciiHoro®:.

3rigro 31 cT. 98 3K Vipainu 3MicT npasa 3eMeNEHOIo CEpPBITYTY Io-
JAra€ B TOMY, LIO BJIACHUK (KOPHCTYBa4) oAHi€l 3eMENbHOT AUIAHKYA Mae
IpaBo Ha oOMexeHe KOPHCTYBaHHS CYMDKHOK 3EMENBHOIO HUISHKOIO 3
METOK) YCYHEHHS HeJONIKIB CBO€T ALTaHKH. [[pU3HatuCHHS NpeaiaibHoro
CEPBITYTY — 3aIIOBHIOBATH BiICYTHI Ha maniit JMingHIi Gnara (3py4HoCTi)
abo BTaCTHBOCTI. 3BIICH BUIUIMBAIOTS, 110 CTABIIATBCA 10 HBOTO: 00 cep-
BITYT 3a CBOIM 3MicTOM poOuB praedii meliorem causam, To6T0 monimury-
BAB CTAHOBHIUE 3eMEJIbHOI IIIAHKH, IIPUYOMY MaB OM causam perpetuam,
T00TO 1406 CepBITYT NOMAraB y KOPUCTYBAaHH] MOCTIHHOIO BIIACTUBICTIO
JUTAHKH, IO CIY>KHTbH Ta 3a6e3euye TPUBAJIEC 3a/1I0BOJISHHS MOTpeOn?s:.

283 Kysmrera 11. IpaBo 3¢MeNsHOTO CepBITY'Ty: IOHSTTS, BUAH Ta MOPSAOK peammaantii // FOpuu-
HMA KypHan. - 2003, — Ne10 (16). - C. 64-68. - C. 66.

284 Hoeunxuii K. B. PuMckoe mpaso. — 6-¢ m3n. crepeor. — M. : ['ymamurapHoe 3uanme, TEHC,
1994, - 245 ¢. - C. 107.




104 Po3zin 2. Pevosi, norosipyi Ta xopnoparHeHi oGMexeHHs Npasa RIACHOCTI

TIpaBo 3eMENBHOIO CEpBITYTY XapaKICPH3YETbCS TAKMMH O3HAKAMH.
To-nepme, BiTHOCHHH 3eMENBHOIO CEpBITYTY IcpeadayaroTh HasABHICTH
JBOX, SIK NPABHJIO, CyMDKHHMX 3eMENTbHUX IiMAHOK, 13 AKHUX onHa (00cmy-
rosywua) obciyrosye 1HiIy (aHyoyy). B Mexax 3eMelbHOIO CepBITyTY
00CryroByroya 3eMelbHA TUISHKA CBOIMM 3pYUHOCTSMH, II€peBaraMu, Ipy-
POIHHUMH pecypcaMy KOMIICHCYE HEAOMIKH [TaHy 040l 3eMENTbHOI TULTHKH.
TMo-npyre, npy BCTAHOBIEHH] 2EMENEHOTD CEPRITYTY OOCIyTeBYEaHHS OR-
Hi€l JingHKY iHI00 BigOyBacThCS HE OE3CMCTEMHO, a B MEXAX Mpas, 1110
HAJIAI0THCA BIACHHKOBI ITAHYIOYOT 3eMeTBHOT UTTHKH OO KOPHCTYBaHHA
00CITyTOBYI04OI0 AUISHKOIO. 3a CBOEK IOPHIMMHO0 TIPHPOIOIO TAKl IpaBa
€ 0OMEeXCHIMH PEYOBHMH NpaBaMil 1 mependadyaroTh KOPHCTYBaHHA JTHIIE
HEBEJIMKOIO YACTHHOIO 0OCITYyTOBYI0YO1 3eMEITbHOI AUIHKY VI YITKO BH3-
HadycHUX 1oTpel. [Ipy 1HhOMy RITACHHK IaHYI040i 3eMENBHOI AULTHKH HeE
Ma€ CTaTyCy KOPUCTYBaya 00CIYTOBYIOUOL JUISTHKH NOBHOKO Mipoi0?®.

OIHKM i3 1IPaBOBUX HACIIIKIB YCTAHOBIIEHHSA 36MCIIBHOIO CEPBITYTY
€ 0OMeXXeHHS fpaB BIIACHHMKA 00CITyTOBYIOUOI 3€MENBHOI AULTHKH. AKE
00’ eKTHBHE BCTAHOBNCHHS OYyIb-SIKOTO 3¢MEIEHOIO CEPBITYTY NPHBOIUTh
JIO TIEBHOTO 3MCHLICHHS KUTHKOCTI MOMUIMBHX BapiaHTIB BUKOPHUCTaHHS
00CIyTORYHO40! 3¢MCITBHOI JUIAHKM HOro BIIACHHKOM (KOPHCTYBAUEM).
Pasom i3 THM 3eMeNBbHHMIl CEPBITYT HE IPHBOAMTHME OO MO30aBICHHA
BIIACHHKA 00CTyrOBYI04Oi AUTAHKM XOIHOI 3 HOro MpaBoOMOYHOCTEH 11010
BONIOMIHHS, KOPUCTYBaHHS 200 POIMOPSPKAHHS HEIO B IIOBHOMY 00Cs31.

Tak HagaBIIM CYCLIOBI CEPBITYT Ha MPaBO BUIAcy XyAoOH Ha JaHii
JUNSHIT, BAACHHK AUISHKH 30epirae nmpaBo gunacy i coci xy0obu na miu
camiu Oinanyi. OOHAK y TUX BHNAIKAX, KOTH OAHOYACHE KOPHCTYBAHHS
| BIACHHWKA, i cy0’€KTa CEpBITYTHOTO HpaBa BHACHIAOK Pi3HMX NMPHYHH
HEMOXIIMBE, TO IICPEBAXKHE [IPABO KOPHCTYBaHHS HAEXKHUTh Cy0’ €KTOBI
CEpBITYTHOIO IipaBa. IHHIUMM CITOBaMH, IIPH KOMi31l CEPBITYTY 3 1IpaBOM
BITACHOCTI [IPaBO BITACHOCTI YCTYNa€ CEPBITYTY (BIACHHK, yCTaHOBIIO-
I0YH CEpPBITYT Ha CBOIO 3EMIIIO, TUM CaMHM cebe 0OMexye).

V psal BHIAOKIB YCTaHOBJICHHSA 3€MENIBHOTO CEPBITYTY MOXE 3a-
BJIATH 30MTKIB BJIACHHUKY OOCITYTOBYIOUOT 3eMENLHOT JUISHKH, IKi MAKOTh
HOMY BiJIIIKOTOBYBATHCS 0c00010, KOTPa MA€ CEPBITYTHCE IIPaBo, B [IOBHO-
My obcs31. Tobro oOMexeH s MpaBa BIACHOCTI BCTAHOBNEHHAM CEpBITY-
TY KOMIIEHCYEThCS BUILIATAMH Ha KOPHCTH BIACHHKA IIEBHHX KOIUTIB, YHM
JOBOJUTHCS AIEBICTH KOMIIEHCALIHOIO NPHHIIMITY [MBUILHOTO MPaBa.

285 Xapskos B.H. [IparoBoe perynMpoBaHHe 3eMENBHLIX CEPBUTYTOB B IPAXKIAHCKOM H 3€MeNb-
HOM 3aKOHOZaTenscTse // Xo3aicTBO K ipaso. — 2000. -~ Ne 9. - C. 30.




2.1. Mexci ma o6mexncenna npasa esacuocmi, 06ymMoeaeri 1 0 5
pevoeumu npaeosionocunamu

Sk yxe 3a3Hadanocs, CepBITyT MOXe OyTH BCTQHOBJICHHH 1 B TIPH-
MYCOBOMY HIOPAJIKY 3a PillIeHHAM cyny. [Ipyu 11TboMy BUMara€tncs 3°scy-
BaHHS TOFO, HACKUILKH HEOOX1IHHM € TaKuii c11ocid BUpiiLeHHs npobieM
BJIaCHHKA HAHYHO4O] 3eMETbHOI NUITHKY Ta MOKIIMBICTD 1X pO3B’I3aHHS
B 1HIIMHA cnoci6. Tak npu posmsal BIIIOBIAHOI ClipaBy BIH3HIOKIBCh-
KHUM paifioHHHM cymoM XapkiBChKoi 001acTi BIACHHK oGCJIyTOBy}oqoi'

AT ITOT T TTOTTICT NQuUTYaNIryT T TOAS TA TINANATATTIITY TaAnNAITNADA
SCMEJTLITOL QUTAIGY 3ayBaXyBpanB iia TOMY, IR0 HPpOBEACIHIA [ wuuyuuvg

Yepes Horo 3eMenbHy JUISHKY 3aBAAcTh HOMY CYTTEBHX HE3PYYHOCTEH,
AKMX MO)KHA 3aHOOITTH IHIIMMH CHOoco0aMH 3aJ0BOJNICHHS TOTpeOH
cyciza B niposefieHH1 rasy. [lpu usomy BiH nocuinascs Ha 4. 4 cr. 98 3K
YKpaiuu, 3r1JHO 3 KO0 3eMENbHHI CEpPBITYT 3AIHCHIOETLCS CIIOCOGOM,
HaliMeHII OOTKIIMBUM Ui BJIACHHKA 3eMEIBbHOI AUISHKH, MO0 SKOI
BIH ycTaHoBiaesuH. Llei noBix Oyno BpaxoBaHO ANCIAMIHHHM CygoM
XapkiBCcbKO] 00/1aCTi, KU NPaBOMIPHO 3aXMCTHB NIPaBa BIACHHKA 00-
CJIYTOBYIOUOI 3¢MEIBHOI AUISHKH, CKaCyBaBILH CEPBITYT, YCTaHOBICHHH
pimieHnsM BIH3HIOKIBCHKOrO pailOHHOTO CYAY. :

XapaKkTepusyxOuH OCOOUCTI CepBITYyTH, CIX 3a3HAYUTH, WO iM
BJIACTHBA IIOB’A3aHICTH IIPaB IHIIOI 0CO0M Ha MalHO BAACHHKA 3 OCO-
6ucricTio wiei ocobu. Came B oMy JKiosmio ge 1a Mopanasep ydauas
PO3XOMKEHHS 3€MENBHOTO ¥ 0COOKCTOrO CEPBITYTIB, OCKUIHKH MEPIIHH
TI0B’A3aHMH 6e3N0CEPEIHbO 3 HEPYXOMHM MalHOM 1 € 6e3CTPOKOBHM
Horo oOTsXKEHHSM, a y3yQpyKTOM € 0OMeEXeHEe CTPOKOM JKUTTS 0CoOu
peYoBe MpaBo, BHACHIJOK YOI0 y HHX AOCHTH Pi3HHI 3MiCT npasa Ha
Yy)Ke MaMHO 1 IO BUTOIH 3 HHOTO?,

OcoOHCTI CEpBITYTH MOXYTh YCTAHOBITHOBATHCS, HAPHKIIAT, YHACITI-
JIOK 3aNOBLIATHHOTO BifiKa3y (Jierary) i moasraTH y npasi AOBI4HOLO IIpo-
KHBaHHA B 4yxoMy OymuHKy. [lincTaBoi0 BUHHKHEHHS 0COOHCTOIO cep-
BITYTY € TaKi FOpPUIMYHI (aKTH, IK BCTYI JO UIIOOY 3 BIIACHUKOM MaiHa,
IO TATHE 3a cO0OI0 CIIUIbHE IPOKUBAHHS IOAPYOKS Y KU, SAKE HAE-
KMTh OJHOMY 3 HUX Ha IIPaBl BITACHOCTI; HAPOIKCHHS TMTHHH 3 11 TIPOXKH-
BaHHAM i3 OaThKaMy, siKi (a00 OMUH i3 SKHX) € BIaCHMKAMH JKHTIIA.

VkpaiHCbKe 3aKOHONABCTBO HE 3HAE MOALTY OCOOHCTHX CEpBITYTIB
Ha y3yQpyKT, usus (IIpaBo KOPHCTYBATHCA 4yXkOk0 piddro Oe3 mpasa Ha ii
TUTOJ(H, 33 BUHATKOM 33JJ0BOJIEHHSA ocoOucTHX norpeb) ta habitatio (npa-
BO JIOBIYHOTO IIPOXHBAHHA B 4yxoMy Oyaunky). ¥ 4. 2 ct. 401 11K mume
TIO3HAYAETHCA, MO OCOOHCTHM € CEpPBITYT, SKHH HAICKUTH KOHKPETHO

286 Mopanabep (/1. Xromwimo e na). I'paxaanckoc npaso ®pawupn. T. 1: Tep. ¢ ¢p. - M. : UJL.,
1958. —742¢c. - C. 112.
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JOTMSAY 3a 6aThKaMH, JITBME Ta 3 iHIIMX TOBAXHKMX IPUYUH HE TPOKHU-
BAIOTh CIHiUIBHO. JIWTHHA HANCKHTH JO CiM’1 CBOiX 6GaTeKiB 1 TOmi, KOIH
CIILTBHO 3 HUMH He mpoxusac. [lo-tpete, y cr. 74 CK nepenbdagarorbes
MaifHORB] NpaBa JKIHKH Ta YOJIOBiKa, AKi He nepedyBaloTh y 3apeecTpoBa-
HoMy 1uno6i. Taki 0cobu Xoua it He HMEHYIOTRCS MTOAPYNOKIM, 4 IXHIH
CO¥03 He € muIroOoM 1 HE € ITiJICTAaBO0 i1 BUHHUKHCHHS Yy HUX IpaB Ta

s
o6op’smkin nogpyscxa {cT. 21 CK), oaxax 3.4 ¢t 3 CK He suKmocsac

MOMUTHBOCTI iX OaueHHs Ak ciM’i. IIpuHaiiMHi Ife He CynepedHTs MOpab-
HHM 3acajiaM CyCIUTBCTBA, GLIbII TOTO, MAHOBI BIJTHOCHHH MDK LIMIMH
ocobaMu 11 Iaf0THCS TIPABOBOMY PETYITIOBAaHHIO. [ SKINo 1e Tak, 10 CTBO-
peHHA ciM’i Ge3 peecTpaliil HUTFO0Y MOXIIMBO, a BIITaK MOMIIHBHM € i
PO3IIAL YoMoBika ab0 JKIHKH, XTO BLANOBIAHO MPOXKMBAE 3 BIACHUKOM
JKATAA, WIEHOM CiM’1 BlIacHMKa. Y pa3i HApOIDKEHHS Y IMX OCI0 [MTHHH
BOHA Tako Gyze WieHOM CiM’1 3 BINMOBITHUMY MAaHHOBHMH IIPaBaMH,
B TOMY 4Hcii cepBiTyTHHMH. [lo-gyerBepre, NpaBoBe CTAHOBHILEC IOA-
PYXOKS, MK AKMMHE HPHITMHEHO MINF00, Ta YONIOBIKA 1 XKIHKH, SKI IPHIH-
HHIIH paxTvdHi TUTFOOHI CTOCYHKH MBK cO00F0 1 3aNHUIHNFCH HIPOXKHBATH
pazoM, He Moxe OYTH NPHUHIMIIOBO BIAMIHHAM. SIKINO TIPHUITYCTUTH, IO
TIPUIMHCHHS UUHO0Y € TiEX 00CTABHHON, KA € MICTABOI IPHITHHEH-
Hsl OCOOHCTOTO CEpPBITYTY (IlpaBa KOPHCTYBaHHs ONHOIO 3 KONHMITHBOTO
HOIPYXOKS JKHTIOM BIIACHMKA — APYTOTO TIOAPYXOKS), TO Oyme Hecrpa-
BEUIMBUM, 1100 NpunMHEHBS (QaKTHYHUX CIMEHHUX BIXHOCHH MK 9O-
JIOBIKOM Ta KIHKOKO 3 IPOROBKEHHAM NPOXHUBATH Pa3oM HE NOTAINO 3a
co0010 TPHITHHEHHS 0COOUCTOTO CepBiTYTY B ofHoro 3 HuxX. Io-m’sre,
y OyIb-AKOMY pa3i MPHIHHEHHSA CIMEHHHX BITHOCHH MDK YOJIOBIKOM Ta
YKIHKOF) He MOXKe TATHYTH 3a c000I0 MPUIHHAEHHS 0COOHUCTOrO CEpBITYTY
y mitelt. Tum Guibie, Koy Miciie IPOXUBAHHA TUTHHH BU3HAYACTHCA 32
THM 13 TOAPYOKS, SKE HE € BIIACHUKOM XHTIIA, 2 Ma€ HaMip NMPOTOBKHTH
MIPOKUBATH PA30M 13 AUTUHOIO Y XKHTI, K€ HAJIEXKUTh BIACHHUKY.

Bracitifox BUCIIOBIEHUX MIPKYBaHb CIILJ YKa3aTH Ha HEOOX1JHICTb
BHeceHHA 3MiH 10 9. 1 ct. 405 LK, Buksapmm 11 y Takii pemakuii: «Une-
HH CiM T BJIACHHKA JKUTJIA Ta KOJMIIHI WICHH CIM’1 BIACHUKA XKHTNA, SKi
TPOXABAIOTE PA30M 13 HUM, MalOTh JOBIYHE NPaBO HAa KOPHUCTYBAaHHS
LM XUTIOM BLATIOBIXHO 0 3aKOHY, SKINO 1HIIE He MepeadatieHo Joro-
BOPOM MIJK HEME».

ToszpauenHs Ha «OpunMHEHHs 06CTaBHHY, sxa Oyna IiACTaBoO
[U11 BCTAHORIECHHA CEPBITYTY» Mae CTOCYBaTHCS JHIIC 3eMENBHHX cep-
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3 MeToro 3ano0IraHHs MOPYIICHD [PaB Ta IHTEPEeCIB 3aCTaBOJCPKaA-
TCNIS CHIZA ONHOYACHO BHECTH 3minu 10 4. 3 cr 6 3Y «[Ipo imorery»*”,
RHKJIABIIM TIEpIIe pedcHHsS Y Takii pemakiil: «lnmorekopasens 30608 s-
3UHUH 10 YIJIaZeHHs INOTEYHOro NOTOBOPY HONEPEIUTH 1OTEeKOAepKa-
Tens npo BCl BLTOMI HOMY IIpaBa Ta BUMOTH IHIIHX 0Ci0 Ha IIpeAMET io-
TEKH, B TOMY 9HCIIL PO 0COOMCTI CEpBITYTH Ta IHIII I1pasa, (10 He 3apeec-

oD B VCTANORISIIONY 2aKolioM nonanxys. R 2 g 2 ot 4 1,010 3%
DGl B yLianUsiCiiOMy 3aRU1L0OM HOPAARY 7. 5 11 o M, & Ut 5 LLOT0 K

3aKoHy CNiJt YHECTH JONOBHEHHS, BUKIABIIN #0OT0 B TaKiii pemakiii: «2)
ONHC MpeMeTa iOTCKH, NOCTaTHI s #oro 1neHTHdikaiii, Ta/abo #oro
peecTpailiifi JaHi, B TOMY 9HCI BiZIOMOCTI [IPO OCOOUCTI CEPBITYTHY.

Cninx ykasaT Takox Ha HeqockoHamcTh cT. 402 IIK, sxoro perymo-
I0TbCS ITiICTaBH BCTAHOBJICHHSA cepBiTYTy. KpiM mo3HayeHHs Ha Te, mio
CEPBITYT MOke OyTH BCTAHOBIECHHH HOTOBOPOM, 3aKOHOM, 3aIlOBITOM
abo pillIeHHsIM CyRy, B Hilf 3a3HA4aCTHCS JIMIIE Ha AEPKaBHY peecTpa-
IO XOTOBOPY PO BCTAHOBIEHHS 3¢MEILHOTO CEpBITYTY. BpaxoByroun
Te, o 30 31 ¢t. 210 LK npaBounH mignsrae gepxaBHIl peecTpa-
1jii nMIIe y BUMNAAKaX, YCTRHOBNEHHX 3aKOHOM, @ BUMOTH 3aKOHY II0JI0
JIepxaBHOI peecTpallil 0COOMCTHX CEpBITYTIB BIACYTHI, BUXOAHTD, IO
TaKi ICTOTHI OOMCKCHIS TpaBa BITACHOCTI MOXYTh OyTH HEBIAOMI iH-
muM 0cobaM, fKi BCTYHNAIOTh Y BITHOCHHU 3 BJIACHHMKOM MaifHa. Toxai
3alMIIA€ThCA JIMIIE TTOKIaJaTiCAd Ha N0OPOCOBICHICTH BIIaCHUKA 1 J0-
JepKaHHSI HUM IIPaBUII IIPO TOIEpeKEHHs PO NpaBa iHIMUX ocil Ha
floro MaitHo y pasi ykiaaelHs JOroBOpIB NP0 BiUyKeHHs abo 3acTaBy
(imotexy). HaBpsax um Takwii imigxix MOXKIA BBAXKATH JOCKOHATHM, 00
MIOPYLIEHHS BITACHHKOM I[HOTO MPHITHCY HETaTHBHO Bifi0’e€ThCca AK Ha
HOCISIX CEPBITYTHHX IIPaB, AKX OyIyTh HaMAraTUCs BHCENUTH 3 KHTIA,
Tak 1 Ha IpaBax TpeTix ocif (3acTaBojepxareis, NOKYIId), gKi, 6e3y-
MOBHO, OYIyTh 3aIliKaBJICHI y 3BIIBHCHHI CY0’ €KTaMH CEPBITYTHHX NIpaB
NPUMILIEHB, IKUMH BOHH KOPHCTYIOTBCS.

HAna 3ano0iraHes Tak¥xX HACHIAKIB B IHTEpECax 1IbOro Koiaa ocib
ciig repenGauuTy B 3aKOHI HEOOXIHICTh BHECSHHS 3AIHCY IO PEECT-
py paB Ha HEPYXOMICTb IIpo ocobucTi cepriTyTH. Lle Mae OyTH y pasi,
AKIO OCOOHCTI CepBITYTH BCTAHOBIOWTRCA B 3aMOBITI, JOrOBOpI, pi-
LICHHI cyay a0 y BUIAKaX BUHWKHEHHS ITHX NPaB YHACII/I0K HacTaH-
Hs riepen0adeHnX y 3aKOHI pUAMYHHEX (PaKTiB (BCTyn Z0 1Loly, Ha-
POIKEHHS TUTHHU TOIIO).

293 3axow Ykpainu «IIpo imoteky» six 05.06.2003 Ne 898-1V // Binomocri BepxosHoi Pamu Vipai-
Hy1. — 2003, - Ne 38. — Cr. 313 (a60 Odpiniitasin sictmk Ykpainy. - 2003. — Ne 28. — Cr. 1362).
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Tpu npHAHATTI CHIAIIFMEY | NepeNaHH] CIIafIKOeMIIEM, SKui HaOyB
TIPaBa BIACHOCTI Hd KM TIIO B KOPUCTYBAHHS 3a3HA4EHNM Y 3aIIOBIT] OCO-
GaMm Mae OyTu 3pobieHunil BIATIOBIAHUIA 3aIIHC 0 AEPXKABHOIO PEECTpY.
Ile cmijy BMIHHTH B 06OB’S30K 1 CIIAZKOEMIIIO, 1 IepeayciM HOTapycy,
AKHH BUAABATIME CBINIONTBO PO MPaBO Ha CriafuiMHy. J1ns usoro nor-
pebytots 3MmiH 3akoHd YipaiHu «IIpo Hortapiar» Ta «lIpo nmepxkasHy
PECCTPAIIiIo PCYOBHX HPaB Ha HOPyXOMC Madino Ta IX o6MoexcHb» 2,

Hpononyemo ct. 34 3Y «IIpo HoTapiaT» JONOBHMTH II. 22 TAKOIO
3MICTY:

«22) BKUBAIOTHCS 3aXO0JH MO0 BHECEHHS KO ACPKABHOTO PEECTPY
[IPaB Ha HEPYXOMICTh BiJOMOCTCH po OOTDKCHHS HEPYXOMOI0 MaiHa,
O CTajy¥ BiZOMHMH HOTaplyCy IpH MOCBiJ4YeHHI JOroBOpIB, BHOaul
CBIIOITBA PO NPaBo Ha CHATHIMHY Ta 3 IHIKX MIACTaB».

[Mpomonyemo 4. 1 ct. 18 3Y «lIpo aepikaBHy peecTpalilo PedOBHX
TIpaB Ha HEPYXOME MaHO Ta IX 0OMeXCHB» BHKIIACTH y TAKIH pefaKii:

«1. Jlep>xaBHa peecTpallis pe4oBHX 1IpaB Ha HEPYXOME MaHHO Ipo-
BOJAWTHCS HA MMiJCTAaB1 3a9BH IPaBOBONONLTLIA (ipaBoHalyBaya), CTOPIH
(cToponn) mpaBoYMHY, 3a SKAM BHHHKIIO PEYOBE MPABO, YHOBHOBAXC-
HUX HUMH (Helo) ocib aGo HoTapiycay.

3Beprac Ha cebe yBary # Te, mo npunucu 1. 2 4. 1 ct. 4 3V «lIpo
JepKaBHY PEECTPAliI0 PEYOBHX NpaB Ha HepyxoMe MaiHO Ta ix 00-
MEXCHBY» 11070 000B’S3KOBOCTI JEp:KaBHOI pcecTpallii pedyoBHX f1paB
Ha Uy)xe HEepYXOMC MaifHO He 3abe3medyroThes cT. 19 nworo x 3axony,
SIKOIO0 BCTAHOBJIIOETHCS NMEPENK JOKYMEHTIB [ JCPkKaBHOI peecTpauii
npaB Ha HEPYXOME MaiiHoO, IO HC MICTHTH abCONFOTHO HIiSKHX III/JCTaB
JUIS BHECEHHS 10 PCECTpPY BiIOMOCTei TIpo Taki npasa. JliiicHo, Ipy Bece-
JICHHI wieHiB ¢iM’T i3 HabyTTAM HUMH 0COOHCTHX CEPBITYTIB Ha XKHUTIO,
[py [epenadi XXKUTIa B KOPHCTYBAHHSA 3a 3aITOBIJAIBHUM BIJKa30M Ta 3
THIMMX MiACTAB HISKHX AOKYMEHTIB IIPH LBOMY HE YKIIAJA€THCA 1 TOMY
HIYOro MojIaBaT JUs AepkaBHOT peectpanii. Take CTaHOBHINE CTIX He-
raiigo ycyHyTH i mo3Hayuty y ct. 19 3V «lIpo aepxaBHy peecTpariio
PCUOBHX IPaB HA HepyxoMe MaiHo Ta iXx oOMexeHb» Ha NPOBEACHHA
TaKOl Ha MiJCTaBi:

294 3axon Yxpaiun «lIpo Horapiar» Bix 02.09.1993 Ne 3425-X11 // Binomocri BepxosHoi Pamn
Vikpairn. — 1993. - Ne 39. - Cr. 383.

295 3axon Yipainyn «IIpo aepaasiy peecTpanizo peHOBHX IPas Ha HEPYXOME Matio Ta Ix 0OMexeHs)
Bix 01.07.2004 Ne 1952-IV // Bizomocti Bepxosroi Pamu Yipainn. — 2004, — Ne 51. - Cr. 553
(260 Odiuiinuit BicAMK Yipainn. - 2003. - Ne 52 (09.01.2004) (vactvna 1). — Cr. 2734).




2.1. Mexci ma o6mexcenrs npasa eaacnocmi, o6ymoeseni 1 09
penosumu npaeosionocunamu

BITYTIB, YHACHIIOK 4oro 1. 4 4. 1 ¢T. 406 IIK cuin JOMOBHHUTH CIOBOM
«1EMEITEHOTO.

OcobucTuil CepBITYT HaNEKUTh CamMe EBHII 0co0i 1 He OB’ A3aHMH
1 0c000r0 BIacHHKA. BiacHUK XKUTIa HAABHICTIO 0COOMCTOrO CEPBITY-
Ty OOMEXYETHCS Y TIpABI KOPHCTYBAHHS CBOIM JKATIOM, 0O BHMYyIite-
Ui TepriTy cy6’€KTIB CEPBITYTHONO MpaBa, BUSHAYMBINH iM XHTIOBE
npHMin 50 2aivars (263, 2 1. 1 ot 405 1T

MITeHITg, K€ BOIH MAICTL npaBo 3afiMaru (a6, 2 05 1K)
Ilpore BIacHUK XUTIa HE OOMEXYETHCS Y MIPaBi PO3NOPAIMKAHHL HUM
‘ra yKJIaACHHA JOTOBOPY 3aCTaBH, IPEIMETOM SKOi € TaKe xutio. Lli Bu-
11a/IKH TaKOXX HC BPETyJIbOBaHi y 3aKOHOJABCTB1 YKpalHH, YUM [OPYIIy-
I0TBCS TIPABa HOCIIB CEPBITYTHHX PaB HAa KOPUCTYBAHHS JKHTIIOM.

Crarts 40 3Y «IIpo inoteky»*® mepexbavae sk MACTaBy [ BH-
CeJIEHHs BCiX MEHIKAHILIB 13 KUTJIA 3BEPHEHHS CTATHEHHS HA NepelaHi
B IIOTEKY JKUTIOBHI OYAMHOK 4M XKUTIOBE mpuMinieHHs. [lpy mpomy
BCTAHOBJIIOETHCA BUHSTOK JIMINE NI HalMadiB Ta WIEHIB iXHIX CiMei.
Take cranoBHILE € HENPaBOMIPHUM II030aBJIEHHAM HOCIIB 0COOHCTHX
cepBITYyTIB ixnix npas. [Ipu TakoMy miaxoal OLTLIN 3aXHINEHUMH € OCO-
Ou, AK1 3HAXOUATHCH Y ;(omBipHHx CTOCYHKAX 13 BIaCHHKOM WA (Haki-
Madi), y TOk 4ac KoM ¢y’ €KTH IHIIHMX pedoBuX Ipas 11036asieni Gyab-
axoro 3axucry. Le ciix ycynytu gonoBHeHHsM 4. | c1. 40 3Y «Ilpo ino-
TEKY» BKa31BKOIO H Ha WIEHIB CiM’1 BJaCHHKA )KHUTIIA Ta 1HINMX CY( €KTIB
ocobHCTHX cepriTyTiB. 1[0 cTarTio TakoK CIiJg JOMOBHUTH YaCTHHOK
TaKoro 3Mmicty: «Ocobu, sAKi MPOXKHUBAIOTE Y 3a3HAYCHHX MPUMILICHHSIX
Ha YMOBaX 0COOHCTOTO CEpPBITYTY, HE M1LIArat0Th BUCEICHHION.

Yactunay 3 cr. 109 Xumiosoro xoaexcy Ykpaiau (gami — JKK) 2%
TaKoX CJIiJ AONMOBHUTH I BHKJIACTH IEplIe PEUYEHHS TAKHUM YHHOM:
«3BCPHEHHA CTATHEHHA Ha [epeflaHe B IMIOTEKY JKHTIO € IACTaBOIO
JUIsl BUCENEHHS BCIX MPOMAaJIAH, IO MEUIKAIOTh Y HHOMY, 338 BUHATKAMH,
BCTAaHOBNEHHMH 3aKOHOM, 30KpeMa, THX, Ha KODHCTh SKUX Oyio BcTa-
HOBJICHO OCOOUCTHI CEpBRITYT.

Otxe, cy6’€KTH 0COOUCTUX CEPBITYTIB HE MOXYTh MO30aBIATHCS
CBOIX pEJOBHX IIPaB Ha KOPHCTYBaHHS KUTIOM aH1 3aKOHOM, aH1 pilieH-
HSIM CyZy, aHl BJIAaCHHKOM. [ligcTaBaMH NPUNHHCHHS OOMEXEHHS 0CO-
6ucTHM CepBITYTOM MpaBa BIACHOCTI MOxe OyTH mepenycim Oaxamus

289 3akon Ykpainu «IIpo imoreky» Bin 05.06.2003 Ne 898-IV // Binomocri BepxoeHoi Panu Ykpai-
HH, 2003. ~ Ne 38. — Ct. 313 (abo Odiuiiinuii Bichvk Yrpainn. - 2003. -- Ne 28. —~ Cr. 1362).

290 Xurnopuii koneke Yikpainn sin 30.06.1983 Ne 5464-X // BimomocTi Bepxoswoi Pamu Y-
paitcekol PCP. - 1983. - pomarox o Ne 28. - Ct. 573,
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€aMoro cy6’exTa 0COOHCTOrO CEPBITYTY, a TAKOXK MO3HadeHi y ILIL 1, 2,
5, 6 4. 1 cT. 406 LIK o6craBunm.

3 upOro HPUBOMY CJIJ HABECTH TAKHMH [IPHKIAM, KON YICHH CiM 1
11030aBJBUIHCS CBOIX NPaB Ha KOPHCTYBAHHA JKHUTIOM BOJEH) BIACHHKA
1BOro xuTia. [ p-H A. yKIIaB JOTOBIp 3aCTaBH, IPEAMCTOM SKOi OyB JKHT-
nOBHI OyIMHOK, KOTPUH HafexaB MOMY Ha IIpaBl BIacHOCTI. B upomy
CymHHKy OpOKMBAAH TaKGK HOTs ApyxuHa 1 CHR. B yMOBax [0roBOpYy
3acTaBy BKa3yBaJjocCs, IO ¥ pa3l HEOBEPHEHHSA KPEAUTY B YCTaHOBIIC-
HHIA CTPOK IP-H A. pasom i3 wienamu ce0€i cim i 30008’ 43y€ThbCs 3B~
HHTH KHUTIOBUH OymHOK. CaMe Tak 1 cTanocs — rp-H A. HE TIOBEPHYB
KpPCJNTY, i 6aHK BUMarag BiJl HOro JAPYXHHH Ta CHHA 3BiNBHHUTH Oyau-
HOK JUIs #oro peanisamii. [pyxkuHa 3anepevysand, o3Hauaidd Ha Te,
110 BOHA He J]aBaJIa TAKOTO 30008’ 43aHMs, a 30008’ 13yBaHHA 32 Hel BiA i
IMEHI YOJIOBIKOM € HEePaBOMIPHHM, OCKLTBKH BOHA HE YIIOBHOBAXYBa-
n1a #oro Ha 1e. KpiM Toro, Takuit JOroBip yKIageHui He B iHTepecax i
MAJIONITHLOI'O CHHA, SKMI THM CaMUM I1030aBIA€TECS IIpaBa Ha XHTJIO.
M nopymiyerses cr. 48 LIK VPCP (auni 4. 6 ct. 203 1K), mo poburs
Takuii norosip veaiiicauM. CyR CpHAHSAB NOBOAM BiNIOBLIAYKU Ta B
1030Bi rp-Hy A. BiZIMOBHB>'.

3a BigcytnicTio 10 1 ciuxs 2004 p. 3aKOHOIABYOTO PErYTIOBAHHS
CEepBITYTHHX NpaB (0COOHCTOrC CEPBITYTY) HOAIOHI CITOPH LIOA0 BUCE-
JIEHHS YIEHIB CiM’T BJIACHMKA JKHTIA CYHOBOIO IPAKTHMKOKI BHpINIyBa-
JHCH 3 OISAAY Ha 3a0e3MedcHHs TpaBa BIACHOCTI, IKe MA€ MPIOPHUTET.
Tak no30BHI BUMOTY HOBOT'O BIACHMKA, KM Npua0aBas XUTIO, B AKO-
My NpPOXWBAIX 4IEHi CiM’i KONHITHBOTO BJACHHKA, (OPMYIIOBAIUCS
TaKMM YAHOM: PO YCYHEHHS HEPEIIKO/l Y KOPHCTYBaHHI XWUTIOBHM
TPUMIIIEHHSM Ta BUCENCHHA 3 BIIUY)XKeHOI KBapTUPH (3KHTIOBOro Oy-
JAHKY). SIK IpaBrIIO, 11l II030BHI BUMOTHM CyAaMH 3aJ0BOAbHAIMCH. He-
OJHO3HAYHICTH PO3YMIHHS NPaB WICHIB CiM’i Ha KHTIO B IIHX BUNAJKaX
BUK/IMKaja HeoOXimHicTs 3BcpHeHHs N0 Koncrurymifimoro Cyny Yk-
paiiu 3a HamaHusaM odiriliHoro TiymadenHs. OZHAK y BIIKPHTTI KOH-
CTHTYLIHHOIO IPOBAIDKCHHS Y CIpaBi 32 KOHCTUTYIIHHIM 3BEPHEHHAM
rp-na B.1. Barpis mono odillifiHOro TIymMaueHHs mojJoxkens 4. 3 c1. 47
Koncruryuii Ykpainy, 4. 3 ¢1. 9, ct. 157 KK, u. 2 cT. 48, cT. 49 3akony
Vipainu «IIpo BiacHicTe» Oyn0o BiaMosieHo (cnpasa Ne 2-22/2002%7).

291 Apxis Xapkiscskoro paiosHoro cyny. Cripasa Ne 8-231-1996.
292 Apxis Xapkiscbkoro pafonsoro cyny. Cnpasa Ne 2-22/2002.




2.1. Mesxci ma o6mexcennn npasa eracrocmi, o0ymoeaeni 11 5

PexosuMU NPacoCiOROCURAMU
[Ipore 3 Tako0 MO3MIIIEI0 BAXKKO MOTOAUTHCS, OCKIIBKH 3a3HAYEH]
1IpaBa, HE3BAXKAIOYH HA IXHIO CXOXICTh 3 OPEHIHHMH, YCE OAHO ICTOTHO
BIAPI3HAIOTECA BiJ OCTAaHHIX, HAJAIOYM iX HOCIAM OLIblIE MpaB, HiX
OpEHAApsIM, a BIIACHHUKY — OLTbIIIe OOMEKEHD.
3a cBOIM COLiaNbHO-€KOHOMIYHHM NPU3HAYCHHSM i IPaBOBHM 3MicC-
ToM emiTeB3nC 1 cynepdimiii € npaBaMH CXOKHMH 3 TIPaBOM OPCHIM

CTor
3¢ fv{fﬂ 7K \uu¢]TeB3HC TaCyn uvy\yu.uu, TaK 1 uyuu/.:,}n ul_uu)u, MaioTh CT;h-

KHIi XapaKTep, HE 3aJexarh BiJl Cy0’€KTHOTO CKiIaqy AaHUX BiHOCHH,
TO6TO 36epiraroThCs PH NEPEXOti IIpaBa BIACHOCTI Ha 3eMENbHY JLIAH-
Ky J0 1HIIHX oci6. OCHOBHI BIIMIHHOCTI MiX HHUMH [OJIAratOThH Yy TOMY,
IO MEPINl MOKYTh YCT4HOBJIOBATHCA HAa HEBU3HAYEHHMH CTPOK 1 Bin-
4y>KyBaTHCS Ha I11ICTaBi MBITBHO-TIPABOBHX TIPaBOYMHIB. SIK 3a3Hayan
0.0. ITigonpuropa, eM$pITCB3HC ~ 11€ JOBFOAIIOUE, BITUYKYBaHE 1 Take,
IO HIEPEXOAUTD Y CTIaALIMHY, IPABO KOPHCTYBAHHS HYKOIO 3eMEJILHOIO
JIISTHKOIO UL CLIBCHKOrOCIONAPCHKAX MoTpe6™!

3paTHICTD 0 BIAYYKEHHS LIMX PEYOBHX NPAB 03HAYAE, IO BOHH MO-
XyTh OYTH NpeiMeTOM IPaBOYMHIB 1 epenapatucs 1HImiH ocobi. Onuak
e CTOCYETHCS JIMIIE BIAHOCHH MDK HOCIEM LHX MpaB (iX BLAYYXKyBayeMm)
1a ix nabysadem. [L{o crocyerpes BIIACHNKA 3eMeibHOT JUISHKY, TO 30epi-
racThCA TOH XapakTep BiMHOCHH, KU MaB Micle NpH iX ycraHOBIIeH-
pi. Crijt 3BepHYTH yBary i Ha Te, IO BUIMYKYEThCS CaME PEYOBE IIPaBO
KOPHCTYBaHH, a HE MPABO BIACHOCTI Ha 3eMeNbHY IUIAHKY. [1py upomy
HOCII IIMX PeYyOBMX [1paB 3000B’A3aHi NOBIJOMUTH BIACHUKA 3eMENBHOI
JUISHKH TPO 1X pIilICHHSA ILOAO BIMUY)KEHHS CBOIX IpaB. SIK Bia3uayaB
0. O. Ilinonpuropa, BIaCHUK 3eMAi Ma€ IEPeBaKHE MPABO HePe]| IHIAMHA
Ha BHKYTI MpaBa KOPUCTYBAHHS HEKO. SIKUIO BNACHUK 3CMITi BIIMOBHTBCA
BiJI CBOIO IIpaBa BHKYILY, TO Cy0’€KT iHIIOTO PeyoBOro IpaBa Mae MpaBo
BI[UY)KHTH TIPaBO KOPUCTYBaHHs Oymb-siKidl Tpetii 0c06i*? Ilepesaxue
1paBo Ha npuaGanss eMiTeB3ncy abo cymep@illiro BTaCHUK 3¢MEIBHOT
JUISHKHY Mae JIMIIe Y pasi IX BIAYYXeHHs Ha OTUIaTHUX 3aCafiax.

Toi ¢akt, o npeaMETOM BiIYYKeHHS € HE 3¢MEllbHA JUIMHKA K
piy, a MpaBoO KOPUCTYBAHHA HEIO, 3yMOBIIOETHCA THM, LIO 00 €KTOM
IIpaB 3eMJIEKOPHCTYBada npu cymepdinii 1a eMQpiTeB3nci TakoXK € He

301 1igonpuropa O. O. Peuebi mpara Ha 4y»e MaifHO 3a HOBHM L{vBinbHIM Koae«coM Ykpaitn /
BicHHK Axajgemil ipagoBHX Hayk Ykpainu. —2003. - Ned (35). - C. 149-156. - C. 150.

302 Iijonpuropa O. O. PuMcsKe nprBarHe mpaeo. AkageMiuuui xypce: [IAPYIHHK juIs CTYAEHTIB
I0pUJL. By3iB i dak. — 3-1€ BHA., nepepol. ta xon. / 0.0. linonpuropa. — K. : Bun. niM «IK
O0pe», 2001. -- 440 ¢. — C. 400.
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3eMCIIbHA JUISHKA, 8 MaHHOBE IIPAaBO — KOPUCTYBAHHA JyXHUM MaHHOM.
Tomy B OpeHAy i€ MpaBo He MOxe OyTH HepesaHe, ToOTo Cyh’ €KTH IHX
peuosnx npas (cynepdinio Ta eMdireB3ncy) no30apieHi MOAUTHBOCTI
nepearu 3eMeNbHy JUISHKY, IKO0 BOHH KOPHUCTYIOThCS, B OpeHAY. Lium
3a3HAYCHI NpaBa KOPUCTYBAHHS TAKOX BLIPI3HAIOTHCS BiJ KOPHCTYBaH-
Hs Ha TIPaBi OpeH/IH.

Takum urHOM, 0OMEXKEHHS IPaBa BIIACHOCTI Y BUNANKAaX BCTAHOB-
neuns emgiteB3ucy a6o cynepdilliro MOKe IPHITHHUTHCS Y BKPaH PLIKAX
BHIIQ/IKAX 1 HC 32 BOJICK) BIACHUKA 3¢MCIBHOI Ainanku. Cynepdirii xe
BIBIYl OOMeXy€e MpaBo BJIACHHKA 3CMCIBHOI JAUTSIHKH, TIO-TIEpLIE, TUM,
(0 BUHHKAE iHIe pedoBe mpaso (cynepdiuiil); mo-Apyre, BHACTIIOK
peasizauii mpasa Ha 3a0y0By BUHHKAE [IPABO BIIACHOCTI HA Liel 00’ €kT
HEPYXOMOCTI y ¢y0’€kTa iHIIOTo pedoBoro npaea. To6To oauH 1 Toii ca-
Mu# Cy0’€KT BIJHOCHO pi3tuX 00’ €KTiB, O/fHAK OB A3aHUX MIXK 0000,
BHUCTY11a€ HOCIEM Pi3HHX PEYOBHX IMpaB, 00HIBA AKi 0OMEXKYIOTh IIPaBoO
BNACHOCTI Ha 3eMENbHY JLITHKY.

3 inmoro x Goky, mpu eM(iTEeB3UCI BIACHUK MPAKTHYHO 1030aB-
JAETHCS MOMIIMBOCTI KOPUCTYBATHCS CBOEIO 3EMENBHOIO ALNSHKOW 1 HE
Ma€ NpaBa NePELIKOIKATH 3eMITeKOPHCTYBaYeBl y 31iHcHeHHI ioro npas
(4. 3 ct. 409 I1K). [Tpu cynmepdiuii  Bnacuuk 36epirac ve TIIBKH [IPABO
PO3LOPAIKAHHS CBOEH) 3eMENThHOK JUNSHKOI0, A 1 PARO BONOMIEHS, 1
1IpaBO KOpHCTyBarHs Hero. [IpoTe i NpaBOMOYHOCTI BiH MOXe 3ific-
HIOBATH JiiIe B 00CsI31, BCTAHOBICHOMY JIOFOBOPOM 13 3€MIIEKOPHUCTY-
padeM (4. 2 ct. 414 TI[K). To6To B [bOMY BIAaCHHK 3€MENBHOI AIISHKH
3a3Ha€ MeHIIE OOMEKCHB, HiX NP eM}ITEB3HUCL.

Binbmum Oyne # oOcar koMreHcallil, BHITAYyBaHUX BIACHHKY
cy0’eXTOM CEepBITYTY, HK Cy0’€KTOM eMdiTeB3UCy. SKIIO BIACHHUK 3¢~
MENBHOI JiISHKK B 000X BHITaJAKAX MA€ MPaBO HA OAEPKaHHS ILIATH 3a
KOPHCTYBaHHSA HEI0, TO IIPH BCTAHOBNEHHI Cyniepdillito BiH MOXe ofep-
XKYBATH 1 YaCTKy BiJl JJOXOIY 3€MICKOPHCTYBAYa, KO 1ie nepexdayeHo
JoroBopoM (4. 1 ct. 414 1K).

HactynuuM oOMeKeHHAM mpaBa BIACHOCT] € BCTAHOBICHHS 008ip-
yoi enacHocmi Ha pi¥ YHACTIIOK YKJIaJCHHS JOTOBOPY YIPAaBIIHHSA Yy-
xuM MaiiroM (cT. 1029 1K, posain V 3V «Ilpo inoteuHe KpeAuTyBaHHs,
oneparlii 3 KOHCONIOBAHKM 1TIOTEYHHM DOProM Ta inoTeyHi cepTudixa-
) 260 3 immux migcras. OCKiNBKY TeMaTHKA A0BipYOi BAACHOCTI Ta

303 3akox Ykpainn «l1po inotedHe KpemHTyBaHHS, Oliepallil 3 KOHCONLIOBAHHM ificTe4HKM Oop-
roM Ta inotedni cepridixari» ix 19.06.2003 Ne 979-1V // Opin. BicH. Vipainu. - 2003. -
Ne 30. —(08.08.2003). - Cr. 1526.
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—  3as#BM HOTaplyca, sikHii BHIAB CBITOLTBO IIPO MPABO Ha Cria/(IHHY,
00TIKEHY 0COOHCTHM CEPBITYTOM;

— J0roBOpY MiX WICHAMH CIM 1 PO BCTaHOBJICHHS OCOOHCTOrO cep-
BITYTY Ha KOPUCTE MIEBHHX 0C10; @ Y BiICYTHOCTI TaKOI0 —

3agBM 4CHA CIM’'1 32 HAABHOCTI peecTpallti i3 HO3HAYCHHAM

HOro micus MpOXXUBAaHHS V JKUTIOBOMY NPHUMINICHHI, SKE Hajie-
JTE Ha 1IpaBl BIACHOCT! IHHIH 0Ce0i, T2 3rofH BIACHHKA KUTIIO-
BOrO IPUMIIHEHHA Ha IIE.

ITpu BcTaHOBNEHHI OCOOHCTOTO CEPBITYTY PIIIEHHAM CYLY BOHO Mac
OyTH TaKOX IepeJaHe JUIs BHECEHHS BIANOBLIHOTO 3AITHCY IO PEECTY.

Ha BinMiHy BiJl CEpBITYTIB CYTTEBOI pO30KHOCTI MUK TAaKMMH IIPABAMH
Ha dy)Ke MaHHO, K KOPHCTYBaHHA HMM JIMILIE B TOMY a00 IHINOMY BiIHO-
IICH, a HEe B IIIIOMY, HCMa€E Yy pasi BCTAHOBIICHHS Ha y)Ke MaifHo eMgbime-
&3ucy, skuM 3riTHO 31 cr. 407 1K € nmpaBo KOpHCTYBAHHS 4Y3KOH) 3¢MCITBHOIO
AUBIHKOIO JUIS CUISCHKOTOCIIONAPCHKMX MOTped. 3aransHe mpaBuno emdi-
TEB3HCY: HOro HOCIf MOJke 3MIHCHIOBATH 13 3eMEBHOIO IUISHKOI Oyb-sKi
oneparlii, He moripryroun i, [le npaBo HaGNMWKAETHC 10 CEPBITYTIB 3a
PEedoBOIO IPUPOJIOKD, A 10 OPEHIHMX BITHOCHH — 33 MOKIHBICTIO KOPHCTY-
BAHHS BCIM UY>KHM MaiHOM, 4 He JIFIIE Y NEBHOMY BlIHOIICHHI.

IIpote icHyOTH 1 CyTTEBI PO3ODKHOCTI MDK eM(ITEB3UCOM Ta cep-
BITYTaMH fK BHJAMM IpaB Ha 9yXKI pedi. BOHU iCTOTHO PO3PI3HAIOTH-
cs1, TIO-TIEPILiE, 332 XapakTepoM BITHOCHH: eMQiTeB3uc 00TKYe Oesro-
CepelHbO He NUIAHKY, a 00MeXye BIAMOBIIHE NPABO BlacHUKA Ha Hei.
Horo peanizaiis He moB’s3aHa 3 MEBHOI 0co6oI0 (K B 0COBHCTHX
cepriTyTax) abo K 3 KOHKPETHWM MAifHOM (SIK Yy 3€MEIBHHX CepBiTy-
Tax), a 3MIHCHIOETBCA OYb-1KAM Cy0’ €KTOM, SIKHIT BONEIO BIACHHKA 260
KOJIMIHBOTO eMQITeBTH HATUICHMH BITOBIHUM THTYIIOM, OCKUIBKH
cM(ITEB3UC € BUIUYXKYBAHHAM 1 TaKHM, IO NEPENAETHCA B CHAMIHKHY.
[To-gpyre, emoiTeB3uc 3a 06CATOM IPaBOMOYHOCTEH € TOCUTH IIUPO-
KM IIpaBOM, HOro HOCI# 3MaTHHI BHKOPHCTOBYBAaTH 36MENbHY JIASHKY
Ut OyAb-SIKMX CLIBCHKOTOCTIONAPCHKHX NOTPe0, TOMI AK CEPBITYT HaZac
BY3bKY, 0OMEXKEHY MOXIHBICTb, TIOB’sI3aHy 3 000B’43KOM HC 3MIHIOBATH
rOCHOAAPCHKOro IpH3HAYCHHS 3eMeNbHOl AlnsHkH. [lo-Tpere, eMire-
B3HC OOMEKy€ NpaBO KOPHCTYBAHHA 3€MENBHOI0 JLIAHKOIO, IO MPH-
3HaUEHA BHKJIIOYHO JUIA CLIBCHKOTOCHONAPChKMX moTpel (Rarmpukian,
BUpPOLIYBaHHS ITOCIBHHX KYJIBTYD, IPHCTOCYBAaHHS 3eMEIbHOI JIISHKH

296 slopcexa O. Peyeri npasa y mpoekri [ [mBLibtoro koagekcy // Yxpajnceke npaso. — 1997. —
4.3.-C.124- 125.--C. 124.
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JUTs1 TACOBHILA TOMIO), a 3€MENBHIH CePBITYT 0OMEXKYE IPABO KOPHCTY-
BaHHA 3EMEIBLOI0 AUISHKCIO, 110 NMpM3HAaYeHa VIS PisHOBIYHOro BUKO-
pUCTaHHs (HAPUKIIAd, IPABO NPOXoAy, mpoizxy Tomo)”’ Tlo-uyersepre,
eMiTeBT 3aTHHH IIIKOM YCYBAaTH BIIACHHKA MaHHa BiJ] KOPUCTYBaHHSA
HHM, TOAIL K NPH CCPBITYTI OCTaHHIH NPOJOBKYE 34IFCHIOBATH BIACHI
NPAaBOMOYHOCTI, AJIc paXyFOYUCh 13 IIPaBOM CepBITyapis™®
Cynepehiyiti — ie IPABO KOPUCTYBAHHS 2EMENEHOI0 JILITHKOIO I
OYIIBHMIITBE IPOMUCIOBHX, NOOYTOBHX, COIIAJIbHO-KYIBTYPHHUX, JKUT-
NOBHX Ta IHMMX CHOpYyH 1 OyaiBenb, HagaHe BIACHUKOM 3EMENBHOI i~
KA 1HImIH 0co6i (cT. 413 HK). Orxe, xapakTepHOO PHCOIO CyHep-
¢imis TakoXx € Horo mpusHadeHHd. [{o nporo caiix AofaTH, Mo Cynep-
¢iniii Mae peyoBuit xapakTep (0OMEXeHE MPABO KOPUCTYBAHHS YY)KUM
MaifHoM), a OyOuHKH | copymkeHHs, noOyrosaHi cynepdimiapuem,
HAaJIe)KaTh HOMY Ha npasi B1acHOCTI. DisuyHe 3HULICHHS CIIOPYIKCHHS
a0o icToTHE HOro pyHHYBaHHA, O YHEMOXIIHBIIIOE HOTO BUKOPHCTAHHS
BLITIOBIAHO JI0 TIJTHOBOTO MIPH3HAYCHHSA, HE NIPUBOAUTH A0 3HUIHCHHSA
cynepgiliapHOro npasa, OCKUIBKH OyaiBAs BICTYIIA€ CAMOCTIITHHM BH-
JIOM HEPYXOMOCTI, a He HPHHAICKHICTIO 3emui. Bixrak, 3a0ynoBa 3emii,
110 3HAXOJMTHECH B IIOCTIHHOMY KOPHCTYBaHHI, aCTh 3MOTY CHAaIKOEM-
1siM 3a0yZOBHHKA NIPHI0ATH He TLBKY IPABO BIACHOCTI Ha L0 HEPYX0-
MICTh, a i BIAIIOBIAHC [IPABO CIA/IKOAABLS HA 3CMEHbHY AUIIHKY>”.
IcHye myMKa, 3TiIHO 3 SKOKO BIOPOBaIKCHHS 323HAYCHHX PEUOBHX
npaB (emMQiTeB3UCy Ta Cynepilliio) € HeAOUUIBHIM, OCKIUJIBKH BCl CyC-
HUIbHI BITHOCHHM, OB’ A3aH] 3 IEPEHAYCIO BIACHHKOM CBOEI 3eMCITbHOI
JUITHKH B KOPHCTYBaHHS U1 CUIBCHKOTOCIIONAPCHKUX NTOTPED, MOXKYTh
OyTH BpCTYJIBLOBaHI YKJIAJIAHHAM OTOBOPY 1po opeHy 3emuti. [TopisHs-
HO 3 eMbiTeB3ucoM i cynmepiLliem Leld ZOTOBip € NPOCTHAM 1 TPAaKTHYHHM
NPaBOBMM MEXaHi3MOM nepejaul mpae KOpuCTyBawHs 3emiieto’®. Jlns
3a0yI0BY TaKoX HeMa€e HeoOXIIHOCTI y BCTaHOBIEHHI cynepdinizo.

297 #srankmn K. ITpaBa Ha dyxue BEOW ¥ PELIENLs PHMCKOrO YACTHOIO IPaXIaHCKOro Mpasa
B HOBOM IpaxmanckoM kojickce Ykpanus! // IIpesapiHuMarebCTBO, X035ACTBO M HPaBO. —
2003. ~ Ne8. -- C. 48-50. - C. 49.

298 Muxaitienko O.0. Pcaoso-MpasoBi 0fMexeHNS 1ipaBa HPHBATHOI BJIACHOCTI 33 CTAPOaBHIM
PHMCHKHM T4 Cy4aCHHMM LUMBLIbHHM npaBoM Ykpaium: jluc.... xann. ropua. nayk: 12.00.03. —
Han. ropnn. akan. Vipaiwu im. Spocnasa Mynporo; Hayk. kep. O.O. ITinompuropa. - 3a-
nopixoxs, 2003. - 224 ¢. - C. 172.

299 Korwuios A.B. BeutHsle Mpaga Ha 3eMIKO B PHMCKOM, PYCCKOM JIOPEBOJLIOITHOHHOM H COBpE-
MCHHOM POCCHIfCKOM IpajaanckoM mpase. - M. : Craryt, 2000. - 255 ¢. - C. 123,

300 Mysnxa JI A. [HCTHTYT peyoROro npasa: HOPIBHAIBHO-IpaBOBMH atailia // Jlepxkaga 1 npaso:
36. Hayk. npaus. FOpumuasi i nonityusi Haykd. Bui. 12. - K. ; Ie-t nepxasu i npasa HAH
Vepainw, 2001. - C. 316-322. - C. 320.
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JIOBIPYOTO YIPaBJiHHA € CKIIATHOIO 1 TOTpebye OKPEMOTo JOCIi IKEeHH,
[0 TOrO X OCTaHHIM 4YacoM i npuainsnocs 6araTo yBard B Iipallgx Hay-
KOBI[I B 705> 3065 307, 308, 303, 310, 311 ' 3a3yaqyMo HIIE HA TONOBHE, B YOMY
mae rorpedy g poboTa.

SIKI10 N1ACTaBOO BUHUKHEHHS [IPaBa J0B1pYOi BIIACHOCTI € IOrOBIp
yTIpaBIIHHA Mai#HOM, M YIOpPaBHTENEM i YCTAHOBHHKOM YIIpaBIIiH-
HA BCTAaHOBIICIOTRCA 30008 A3aiibHi I 'Ipasﬁulunuunnn Ta 3 ABAAOTHCA
pedoBl BIAHOCHHHM — MPaBO JIOBip4Oi BiacHocTl. HesBakaioun Ha BCi
BaroMl apryMeHTH «3a» Ta «IpPOTH» mpaBa JOBIPYOl BIACHOCTI B YK-
paii, Ge33anepedHuM € TOU (akT, 110 BOHA [UIA NipaBa YKpaiHM € HETH-
1I0BOKO MPaBOBO KOHCTPYKIIEKO, JKOK OXONNIOIOTHCH OJHOYACHO 5K
3000B’A3a1BHI, TaK 1 pEYOBI BiTHOCHHH. BHACIi JOK HBOTO IOCTANH CYT-
TEBI IPOOIEMH CTOCOBHO TOTO, 44 CTOPOHH JOrOROPY YIIPABIiHHS Maii-
HOM 32THMIIAIOTHCA MiX CO00I0 B 30008’ 3aIbHMX NIPABOBIAHOCHHAX, YU
3 YKIAJEHHAM IHOr0 JOTOBOPY BIJHOCHHM MIX HMMH IIJIAIOTHCH pe-
ryIIOBaHHIO HOPMaMH NipO pevoBi mpasa. ToMy CITyIUHHM € 3ayBaXKeHHA
I. B. Cnacubo-®ateeBoi npo MOMUIHBICTE MOACTIOBAHHS KLIBKOX KOHC-
TPYKEIH HUX MpaBoBigHOCHH'? 313,

{lepwa: NOTOBIPHI NPAaBOBIAHOCWHH, B SIKHX IEpeOyBatOTh CTO-
POHM JOTOBOPY YIIPaBIiHHA MaifHOM. Y TakoMy pa3i npaBo JOBip4oi
BJIACHOCTI HE BHHUKAE 1 CTOPOHM 3HAXONATHCA JiKllie B 3000B’ 13aibHUX
[PaBOBIIHOCHHAX. /[pyza: MOTOBIp YNpaBIiHHA MaifHOM € HiACTaBOIO

304 Benenixrosa I.B. [Jorosip Aosipyoro yripaemisHs MaiiHoM B YkpaiHi: Haew.-nayx. noci6-
Huk, — X, : Koncym, 2004. - 215¢. - C. 14, 73.

305 Cmaryero C. A. TIpaso nosepurenbiiof cobcrserroctH. — X. | Korcym, 2000. - 176 ¢. —C. 123.

306 Crnrocapescekmit M. M. Teopernyni MpoGIeMH TOTOBIPHOTO YNPABIIHHA YYXXMM MaiHOM B
Vkpaini: JIuc.... xaun. 1opui. Hayk. — Xapkis, 1999. - 169 ¢c. - C. 118.

307 Maiinanuk P. A. Tpact: cOGCTBEHHOCT U YHpaBIeHye KanuTaiaMy (IIPHPOZa IIPaB, PELICHIIHA
8 paso Yipanskl) /HAH Vipaussl LeHTp secnes. npo6r. peanpHHHMATEIECTBA H MEHEXK-
menrra / Iox pen, JI. K. Bopososoii. - K. : Hayx. iymka, 1995. ~ 173 ¢. - C. 126.

308 Maiigasuk P. A. IIpo6nemu fosipanx BigHocud B mmBuibHOMY npasl. — K. : Bua.-nonirpad.
uenrp «KuiBcekrit ynisepeurer», 2002. -- 502 ¢. - C. 147.

309 Maitganuk P.A. Jlosipya BIACHICTS Y UMBUIBHOMY IpaBi YKpain# (GOpMyBaHHS, TTOPIBHAIL-
WMt aHami3 i noHsTTs) // YipaiHchke komepuiiiHe npaso. — 2004. - Ne 5. — C. 37-56.

310 Muxeesa J1. 1O. Joseputeinstoe ynpaenenue umyinectsom. — M. : KOpucrs, 1999. - 176 ¢, -
C. 132.

311 Burpsnickuit B.B. JloroBop sxoBepurensHoro ympaeleHHs umymectsoM. - M.: Craryr,
2001. - 191 ¢.-C. 32.

312 Husumsne npaBo Vipainy: Migpyummk:Y 2 1. T. 2/ 3a 3ar. pex. B. 1. Bopucosoi, L. B. Cnacu6o-
Pareenoi, B. JI. flpourkoro — K. : IOpinkom Iurep, 2004. - 552 ¢.-- C. 327.

313 Uusinernit kopekc Vipainy: HaykoBo-IpakTHUEMit komeHTap / 32 pell. po3poOHHKIB IPOCKTY
LIKY - K. : Ictena, 2004. — 928 ¢. - C. 646.
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nepexony IMpasa BIACHOCT] Ha MaifHO B YCTAHOBHMKA YYIpaBIiHHSI
MalfHoM ;0 HaOyBaua (HOBIPYOIO BIIACHMKA), IUCIA YOTO LEH JOroBip
NPUIIMHAETHCS 1| BHHUKAIOTh PEUOBi BIAHOCHHM — BITHOCHHM JOBipY0Oi
BIIacHOCTI. Ipems: pedoBi BIAHOCHHH (IOBIPYOI BJIACHOCTI) iICHYIOTB
napanensyo 3 3000B’S3aJIbHUMKM BIAHOCHHAMHE (JIOBIPYOro YIpaBiTiH-
Hs1). Ao oOpary TpeTid IUIX, TO Bii0YBAEThCS 3MililyBaHHS PEIOBUX
Ta 30608’ A3aTbHIX MPABOBIIHOCHH, 10 TaKOK M€ MICIie Mpd eMgiTe-
B3MCi Ta cynepilii, BCTAHOBIIIOBAHNX JJOTOBOPOM 1 pEryIb0BaHHX HUM.
TobT0 mpobnema ayanisMy WX BITHOCHH 3aJIMINAETHCA, OJHAK i3 MO-
3Uil Hawrol Tpo6IeMaTHKU 3a3HAYUMO, HIO B TAKOMY pasi OOMEXeHHS
NpaBa BIaCHOCTI BCTAHOBJICHHSAM JOBIpYOi BIACHOCTI OYAyTh CXOKUMH
3 0OMCXKEHHSAMH IPH iCHYBaHHI 1HIUHMX PEYOBHX MPaB.

Cepen crioco6iB 3a6e3neuenns 30608’ 13aHb BAXUIHBE MiCIie OCIIae
npumpumanrss. HaibIIpI TOYHE BH3HAUCHHS INOHATTS MPHUTPHMAHHA
nasis C.B. Capbarm, axuii mo3uaymB Horo sk crenudivaui crnoci6 3a-
OesneuenHs BUKOHAHHS 3000B’A3aHb, 110 ABIAE cO00I0 OMHOCTOPOHHIR
NPABOYHH, BUIIOBITHO 10 AKOTO 0004, IO BONOMIE YYKOI0 PIYIO — pe-
TEHTOpP, Ma€ NPapo HE BUAABATY 11 iHmIH 0Cc001, AKUIO PETEHTOP 3a3HAB
BUTDAT, 30UTKIB, HE OfiepKaB oIUTaTH abo Mae BUMOTY 10 GOPXKHHKA, IO
BHUHHKIA 3 3000B’s[3aHHA, CTOPOHH SKOTO AIIOTH AK MIATNPHEMIT, | MOXKeE
3aJI0BONTBHATH CBOi BUMOTH 3 BapTOCTI PeYi 3a IpaBHJIaMH, BCTAHOBIIC-
HUM A% 3aCTaBH, AKIO HOTo BMMOry He GyRyTh noramieni’'4.

Crarra 594 11K 3akpifmioe, 010 BUMOTH KPEUTOPa 33 A0BONBHIOT-
cs 3 BapTOCT pedi B 06cg31 1 OPSIKY, epea0ayeHMMH LTS 3aJ0BOJIEH-
H BUMOT, 326€3MeUeNHX 3aCTaBOKO. 3BiICH MOXHA 3pOOHTH BUCHOBOK
Opo Te, 10 NPaBO KPeANTOPa Ha Piy € IPaBOM PEYOBHM, SIKE MaE Ha3By
«npuTpuMarasy. IIpy IhOMy MOKHA [IPOBECTH aHAJOIIIO 13 3aCTaBOIO,
Je Ha3BH 3a0e311€4yBaIbHOIO Coco0y i pEYOBOIO MpaBa MOEAHYIOTHCS
1 BTLIIOXOTHCA B OnvH TepMiH. [Ipu npurpumanii, sk 1 OpH 3acTaBi, Kpe-
JAWTOP Mae IPaBO BUMAaraTH 3a0BOJEHHS 32 paXyHOK IIPATPHMYBaHOTO
Ma¥iHa; [K i [IPH 3aCTaBl, IPHTPHMAHHA CIILIYE 38 Pi94i0, OOTSDKYIOUH ii;
NpaBa KpeAUTOPA, IO NPUTPUMYE Pid, pealli3yi0ThCs TaK CaMo, sIK 1 rpa-
Ba 3aCTABOACPKATCIIS, Ha THX K€ MPABOBHUX TijcraBax. OnHaAK Ha Bil-
MiHY Bijl 3aCTaBH, BCTAHOBJIIOBAHOI CIIEIIaIbHUM [IPABOYHHOM CTOPIH
3BUYAHHO B MOMEHT BUHHUKHCHHS OCHOBHOTO 3000B’A3aHHS, HeoOXid-

314 CapGaux C.B. ITpaso yaepxauus xak cnocob ofecneuenns BCHomxenns obs3areinsers. — M. -
Craryt, 1998. - 258 ¢. — C. 143.




2.1. Mexwci ma o6mescenHa npasa 6aacHocmi, 0Oymoeaeni 119
DpeHosuMu nPacoeIOROCUHAMU

HICTH 3aCTOCYBAaHHS MPUTPUMAHHS MOKE 3’IBUTHCS y pa3i HEBHKOHAH-
N3 (HEHAJIE)KHOrO BUKOHAHHS ) 30008’ 13aHHS, HE3AJIEXKHO Bijl HAABHOCTI
YMOB PO DPUTPUMaHHS B OCHOBHOMY ab0 JONaTKOBOMY IOroBopi. Y
1acTaBHOMY 3000B’sI3aHHi BXKE B MOMEHT HOro 3aificHeHHs iKCyeThCs
IIeBHC MaifHO, 3a paXyHOK SIKOTO y pa3i HeoOX1ZHOCTI 33 JOBOJIBHATUME-
THCSA OCHOBHA BUMora. MaitHo, 06TshkeHe 3aCTaBO0, MOKe 3aNHIIATHCS

B 3aCTaBORABINA, & MOXKS ICpeHaBaTHCA 3acTasonepkarenesi. [pu npu-
TPUMAHHI K piY y BCIX BHIAIKaX 3HAXOAUTHCS B KPEAWUTOPA, MPHIOMY
HC B 3B A3KY 3 YKJIAJAEHHSM 3a0e311e4yBATBHOTO 30008’ I3aHHS.

IIpara pereHTopa NONAralOTh B OCHOBHOMY B MOMKJIMBOCTI IIPHTPH-
MyBaTH pi4, T00TO 3A1HCHIOBATH Ail, cripsiMoBaHi Ha (iszudHe 30epexeH-
HA BOJMOMIHHA piudro Bix repexoay i1 Ao GopkHMKa*", T0OTO y HBOro
HasBHI BCI IPABOMOYHOCT] BITACHHKA 110 3aXMCTY CBOTO BOJIOMIHHA pid-
40, X N0 3aCTOCYBaHHS (I3HYHOI CHAM, OTHAK, Y MeXaX, HEOOX1aHOI
oboponn. OcTanHe a€ 3MOry TOBOPHTH IIPO TE, 110 PETECHTOP Y LBOMY
PO3yMiHHI 3IHCHIOE CaMO3aXHCT CBOTO IpaBa NPUTPHMAaHHA. byzb-aKi
1eqoOPOCOBICH] 1 HECYMITIHHI [T KpenuTopa, CIPAMOBaHI Ha 3aBOJIOIH~
s PIYYIO 11032 BOJIEIO OOPIKHHKA, HE MOXYTH CIY’KMTH [ILACTABOIO JUIs
3aKOHHOTO TPHTPUMAaHHA. Pid [MOBUHHA HaLlHTH PEIEHTOPY HA 3aKOH-
HEX MiZcTaBax i 3a 3romoro Gopxuuka. SIkio piv Bubyna y BIacHHKa
103a #ioro Bolelo, BUKpajseHa abo 3arybneHa, peTeHTop He Mae npasa
3MIACHIOBATY NPATPUMAHHS, TO/I AK BNACHUK, HaBIIaKH, Ma€ Mpaso BH-
MaraTH Take MaiHoO B Oy/b-SK0i 0COOH.

[oBopsym mpo 1paBo NPUTPUMAHHA, TOIOBHOIO HOTO IpPaBOMOY-
HICTIO € MPABO BONOMIHHA — PaBo (GisMIHOro TpuMaHHs pedi. ToOTO
MOXHa CTBEPIDKYBATH, [0 B JAHOMY pasi HAEThCA Npo npaBo BOTOIIH-
Hs1, OCKUTBKH came 3a HOro JONOMOroro 1 31iHCHIOETECS NPUTPUMaH-
He. SKmo petentop € moOpocoBicHO 0c000K0 (IO, SIK TPABUIIO, TIpe-
3IOMYETBbCS B [HUBLIBHOMY MpaBi), ska BUKOHANa cBOi 3000B’A3aHHSA
HAJISKHHM YHHOM, TO HAJAHHA i MOXTHBOCTI HPHTPHMYBAaTH 9yXKYy
piv 3a6e3neuye HaNEKHe BUKOHAHHSA APYroi CTOPOHH 30008’ A3aHHSA —
BiacHUKa Miel peui. KpiM Toro, 3a10BONBHUBIIM BHUMOTH PCTEHTOPA,
1110 BUTUTHBAIOTS 13 JOTOBOPY, YKJIAAECHOTO MIXK HMMH, BIACHUK HE BTpa-~
Yae CBOYO MpaBa BUMOTH.

315 Cap6au C. B. [lpaso yaepxanus kax croco6 ob6eCeyeHHs HCIIOMHeHV 0043aTelbCTs. — M.
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1IK), six npaBuio, BCTaHOBJIEHHS 000B’ 13Ky 001apOBAHOIO O BUKO-
PHCTaHHIO MaiiHa B 3araNbHOKOPUCHHX LIUIAX. Lis BIIMIHHICTD JOro-
BOpY [10XEPTBU BLI 3BHYAHHOIO A0I'0BOPY AapyBaHHA, K 3a3Ha4aB
A.JI. MakoBCBHKHH, 110JISIA€ Y TOMY, IO AKIIO MpH 3BHYaliHOMY Ja-
PyBaHHi I1iCAsl TEPEXOAY AapyHKa y BIACHICTh 001apOBAHOIC MOX-
JMBOCTI BIUTMBATH HA 3JIHCHEHHS HOBHM BIIACHUKOM CBOiX IIpaBo-
MOYHOCTEH HE 0OMEXYIOTHCS, TO NPH TNOXepTBi 0co0a, IO MPHi-
HSJIA TAKE MAHO Y BJIACHICTh, MIOBHHHA JOACPXYBATHCA BKA31BOK
KOJIMIIHBOIO BIACHHMKA (PO METY BAKOPHCTAHHS 1IHOTO MaitHa®*;

- mpo AoOyayBaHus 00’ €kTa He3aBepIeHoro OyiBHKLTBA (CT. 19 3Y
«ITpo ocobnuBocti npuBaTH3ailii 06’ €KTiB He3aBepilieHOro OyiB-
HHLTBA»), y pa3i HOPYLICHHS YO0 JOTOBIp KyHiBJi-IIPpOLaxy miji-
JIATa€ pO31pBaHHIO;

- mpy npuadaHHi 06’ ¢KTiB MpUBaTH3aLIi MiJ] IHBCCTHLIHHI 30008’ 1-
3aHHA 3rifHo 3i cr.ct. 12, 29 3Y «IIpo npuBaTu3aiii AepKaBHO-
ro MaifHa» MOKYTILi KOHTPONbHUX MAKCTIB aKuii 3060B’g3aH1 10-
JEPXKYBAaTUCA CBOIX IHBECTHLIMHUX 3000B’s3aHb, nependayeHnx
GisHec-IIaHOM ab0 TEXHIKO-€KOHOMIYHMM OOIpYHTYBaHHSM IliC-
JAOPUBATH3ALIHHOIO PO3BUTKY 00’ €KTa IijI 3arpo30k0 PO3ipBaHHA
nporoopy. OTxe, IHBECTHIIIHHI Ta iHIII 3000B’s3aHHA MOKYIILS,

' BKJIIOYEHI B JIOTOBIP KyHiBIi-lIpofaxy, OOTSHKYHTH MPaBo Bjlac-
HOCTI Ha NPUBATH30BaH#uH 00’€KT 1 aBTOMaTHYHO NEPEXOAATH [0
HOBOI'0 BJIACHHKA TaKOTO 00’ €KTa.

3 npuBOLY OCTaHHBOrO OOMEXEHHsA CIIJ HABECTH CYHOBY CIIpa-
By Mk Kommakicto 3 oOMexeHOw BiaioBigansHicTio «Rosevine
Enterprises Limited», sxoto npuubanuii maker akuiit BAT «Ynisepcam
Nel0Q «ITeuepcbkuit», Ta PerionambHuM BijIuieHHAM DOH/LY AepXkas-
HOro MaikiHa Ykpainu no M. KueBy, skuil BUMarap 1OBEPHEHHS MaKETy
aKIlil y JAepKaBHY BIACHICTH y 3B’A3Ky 3 HEBHKOHaHHAM Kommaniero 3
0BMexeHoo BignosiganbHicTio «Rosevine Enterprises Limited» inBec-
THIIHHUX 3000B’A3atb. Bignoijay 3anepeyyBas IPOTH 3a10BOJICHHS
11030BY THM, I{O BiH HE 3HAXONMBCS Y IPaBOBIIHOCHHAX i3 PerioHans-
HuM BiaaineHnsam ouay nepxaBHOro MadHa YkpaiHd no M. Kuesy,
a npujbas naket akiiil Big noncpenuporo Hadysaua. BI'CY 3a3nayus
I[PH LIbOMY, [I0 OCKLUIBKH MaiiHO, IKE € MPEIMETOM KYIIBJIi-IIPOJAXY, HA

334 T'paxaanckuii kogekc Poccuiickoit Gepepaunn. Yacts sropas: Texct, koMmenT., and.-upeam.
yxas. / Tlox pea. O.M. Kossips, A.JI. Makogckoro, C. A. Xoxsosa. — M. : MexayHapouusiii
WEHTP GHHAHCOBO-IKOHOMHYECKOI0 pasRHTHA. - 1998. - 480 ¢. - C. 315.




2.2. Mexci ma o6medxcenna npasa esacnocmi, o6ymosseni 1 31
dozoeipnumu npasogionocunamu

MOMEHT YKJI4ACHHS JOTOBOPY 3 BiAMOB11a9eM Oyito 06TsxeHO IEBHHUMH
30008’ 43aHHAMH, LI 3000B’A3aHHA NEPEHIIM OO BiANOBIAaYa Pa3oM i3
IIEpEX0IOM NpaBa BAACHOCTI HA MaitHO. Llei BHCHOBOK 3p06JieHO 3 1O-
cuiaHHaM Ha. ct. 27 3V «I1po npuBaTH3ailiro AepkaBHOro MaiHHa», KO0
3a3HavyacThbes, 110 nependayeHi 613HEC-TUIAHOM YH IUTAHOM IPHBATH3ALI T
3000B’s3aHHA 460 30008’ A3aHHA CTOPIH, AKi Oy/IM BH3HAYEHI yMOBAMM
ayKIIOHY, KOHKYPCY 4H BHKYILY, BKJIOYEH] IO JOTOBOPY KymiBi-npoaa-
Xy, 36epirators CBOIO Hix0 s OCi6, ki npuabaTs 06°€KT y pasi ioro
TIOJABLIOIO BiiYY)KCHHS IPOTATOM CTPOKY Aii 1uX 30008’ s3amb>",

Cnix yxa3aTd i Ha takuil IPOMDKHUH BapiaHT BiJHOCHH MiX Bix-
qy)KyBadeM Ta HabyBadeM MaitHa, SKMH BUHHKA€E Ha IiJICTaBi JOrOBOPY
HaiMy-nipogaxy (ct. 705 HK). V pasi Horo yknaneHHs CTOCYHKH MiX
CTOPOHAaMH CKJIaJal0ThCsS AK BIAHOCHHHM HaHMy 3 OJQJBIUMM BHHHK-
HEHHSAM BiAHOCHH BIacHOCTI. IIpH 1bOMY MOXUIHBI pi3Hi BapiaHTH Ta-
KX BIJHOCHH 3aJIEXHO BiJl YMOB JIOrOBOpY: SK IEpeXij mpaBa Biac-
HOCT! IIpH NOBHIH OITaTi TOBapy, TaK 1 B IHIIMX BHIajgKaXx. Y TaKOMY
pa3i HabyBay Ma#iHa, IKHif cTa€ HOro BIaCHHKOM, OJHOYACHO 30epirae i
0OMEKEHHS, 0 3yMOBITIOIOTECH BIAHOCHHAMM HaifMy, HACITIIKOM AKHX
1 cTana mepe,ja4a MaiHa y BJIAacHICTb.

3 npuBOAY OOMEXKEHB, AKi IHOAi MICTATHCA B JOTOBOPAX JapyBaHHA,
ICHYIOTb Pi3HI TOYKH 30pYy. 30KpEMa, Lie CTOCYETHCSA TAKOl BJIACTHBOCTI
UMX JOTOBOPIB, AK 0€30IUIATHICTH, YHACHIJOK YOI IOCTAE MUTAHHS PO
TE, Y¥ MOKH2 BBaX<aTy il NOPYIIEHHAM 3YCTPIYHY nepenady pedi (npa-
Ba) obnapoBaHiM abo 3ycTpiuHe 3000B’A3aHHA BIAMOBIAHONO HamaHHS
3 floro Goky. BuciioBnoBanacs TOYKa 30py, 3T1JHO 3 IKOK BCTAHOBJICH-
HAM Takoi yMOBH (sIKa 110 CBOIH CYTHOCTI € 0OMexXEHHAM 00aapoBaHO-
ro) takuil gorosip He OyRe JapyBaHHAM, a Ma€ po3rIAliaTHCA AK yia-
BaHMH NMpPaBOYMH 1 BU3HAaYaTHCA HOPMaMH, INO CTOCYIOThCS JOTOBOPY
MiHH, TOOYTOBOTO MiAPSAY TOLIO 3ATEXHO BiJl KOHKPETHHX YMOB 10~
MOBJICHOCTI CTOPiH>*®. BBaXKaroTh TAKOXK, LIO «3YCTPiYHE» HANARHHA HE
060B’43K0BO [TOBUHHO OyTH mepenbayeHe THM CaMHM JJOTOBOPOM, IO
1 «IIOAAapyHOK», BOHO MO)Ke OyTH NPEIMETOM OKPEMOro NpaBOYHHY #
1HOZAI HaBITh 3 iHIIOKW 0CO00I0 (HAIIPHKIIAL, Y pa3i, KoK 32 OTPUMaHHUH
a60 ob6ingHuM# napyHOK 0064apoBaHHH BUKOHYe 000B’ 30K JapyBajbHH-

335 Apxis Buuoro rocriogapebkoro cyny Yipainn. Cnpasa Ne2/120.
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